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PREFACE. 


In  agaiA  lappearing  before  the  Public,  I  must 
confess  that  it  was  originally  my  wish,  to  have 
preserved  the  same  anonymous  character,  with 
which  I  set  out.  The  circumstances  under 
which  I  became  connected  with  the  Form  op 
Process,  as  well  as  the  desultory  manner  in 
wbich  I  have  been  constrained  to  follow  up  the 
work  of  composition,  were  too  unfavourable,  to 
render  the  publication  of  my  name  at  all  an  ob- 
ject of  ambition.  At  the  same  time,  situate  as 
I  was,  I  have  alwajrs  endeavoured  to  make  the 
best  use  of  my  opportunities: — ^and  as  I  am 
now,  at  any  rate,  so  generally'known  to  be  the 
author,  it  might  betray  a  consciousness  of  ne- 
gligence which  I  certainly  do  not  feel,  were  I 
to  hesitate  longer  in  acknowledging  Jthe  work 
as  mine.  While  I  do  this,  however,  I  must  a- 
void  taking  credit  for  what  does  not  belong  to 
me.  The  procedure  before  the  Teind' Court 
was  drawn  up  by  a  friend,  to  whom  this  is  not 
the  only  occasion  of  my  having  been  indebted. 

In  preparing  this  Second  Vc)lnme,  I  have 
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paid  the  same  anxious  attention  to  insure  its  ac- 
curacy, that  wfm  bestovinal '  upon  the  former. 
Except  in  one  single  branch^-^the  procedure  be* 
fore  the  Jury  CaurU — I  have  been  kindly  assisted 
throughout,  by  gentlemen  in  the  different  offi- 
cial departments ; — and  it  would  be  inexcusable, 
were  I  to  neglect  this  opportunity  of  returning 

I 

xny  warmest  acknowledgments,  for  the  very 
handsome  and  ready  manner,  in  whicli  that  as* 
distance  was  given^ 

In  that  portion  of  the  volume  which  xelatev 
to  the  Jury  Courts  I  was  not  fortunate  enough 
to  possess  the  same  advantages.  Just  about 
the  time  I  had  got  it  ready  for  revisal,  an  ad* 
vertisement  appeared  of  a  treatise  on  the  same 
$ubject — ^by  Mr.  Russell,  one  of  the  Clerks  of 
the  Jury  Court.  After  this,  it  might,  perhaps, 
have  been  considered  indelicate  to  af^Iy  fpr^uiy 
information  in  that  quarter ;  and  no  applica- 
tion was  made.  Mr.  Russell's  work  has  dnce 
been  published ;  and  it  would  be  uncandid  to 
deny,  that  the  profession  are .  mudi  indebted 
to  him  for  the  clear  and  able  exposition  of  tl\e 
subject  which  is  there  contained.  The  Uxt 
of  my  MS.  being  by  this   time  in  types»  it 

was  not  thought  advisable  to  make  any  change 
upon  it.  I  have,  however,  taken  the  liberty 
to  avail  myself  of  the  half  official  information 


which  thus  Urf  open  to  me,  hf  throwmg  ihto 
the  mates  whatever  additional  explanatioa  seeim 
ed.  to  be.  necessary ;  bat  in  no  instmice  has  this 
been  donc^;  without  a  proper  acknowledgment  of 
the  obligation. 

As  tathe  plan  of  the  present  volume,  I  hare 
eoatinued  stActly  to  adhere  to  that  which  I  for« 
merly  laid  down.   Wherever  I  could  quote  from 

authority  I  have  done  it : — In  matters  of  foroi 

.■•'■■...- 

and  practice,  I  considered  that  the  less  a  writer 
obtrudes  himself  it  is  always  the  better.  On  the 
one  hand,  this  may,  perhaps,  have  added  some- 
what to  the  length  of  the  work ;  but,  on  the 
other,  it  must  also  have  saved  much,  by  pre« 
venting  .the  necessity  of  an  appendix. 

I  intended,  at  one  time,  to  have  explained 
•the  procedure  in  those  cases  which  are  carried 
from  our  Courts  here  to  the  Hi^  Court  ofAp 
peed  ;  and,  as  may  be  gathered  from  occasional 
hints  and  references  in  the  former  volume,  I  had 
it  in  view,  also,  to  append  some  account  of  ^  the 
mode  of  conducting  business  in  the  different 
offices  in  the  Register  House.  The  size,  how- 
ever, to  whidi  this  volume  has  unexpectedly 
swelled,  has  prevented  my  following  out  either 
of  these  intentions. 


A 


(  The  ddaj,  which  has  taken  place  in  the  pub- 
licatioQ  of  the  present  Yolume  has  not,  I  am 
httppy  to  sajy  been  unattended  with  good  con- 
tequences.  It  has  enabled  me  to  embody  se- 
veral important  regulations  of  very  late  enact- 
ment ;  without  which,  one  branch  of  the  work 
at  least,  would  have  been  comparatively  incom- 
plete, and  of  little  value* 

« 
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'March  31,  ld)S. 
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PART  m  canttmed. 
tfVtiOCEEDTSQS  IN  THE  OUTER  HOUS£. 


Chap,  vil 

OF  INCIDENTAL  PR0CEDt7R& 

Thb  different  modes  of  procedure  hitherto  ex* 
plaincfd  possess  a  sort  of  general  character,  and 
extend  the  field  of  tlieir  ap^plication  to  entire 
classes  of  actions.  Besides  these,  however,  there 
are  many  proceedings  of  an  incidental  nature, 
not  referable  to  any  particular  class ;  but  which 
become  requisite  only  occasionally,  and  aristf 
altogether  out  of  contingencies,  that  may  or 
may  not  occur  in  any  action  whatever ^ 

»  VeJ.  1^  p.  IfO. 
TOL.  IX.  A 


These  incicfental^  proceedings  may  spring- 
£roin  circumstances/  connected  either  with  the 
Judge^^— the  puties^— -K)r  the  process. 


SECT.  L 

Of  the  Procedure  arising  out  of  Ctrctmstances  connectei 

mth  tbt  Judge. 

Tff  ERE  are,  for  the  most  part,  but  two  cases  in 
which  the  ordinary  course  of  procedure  is  affect- 
ed by  circumstances  connected  with  the  Judge ; 
Yiz. — ^where  there  are  sufficient  legal  grounds 
et  declinature  against  hmi  and  where,  from  his 
removal  into  the  Inner  House^  or  otherwise,  he 
eeases  to  be  judge  in  the  cause.  As,  however,, 
(at  least  in  one  instance),  the  absence  of  the 
Judge  likewise  gives  rise  to  some  little  peculi- 
arity of  form,  this  circumstance  ^so  shall  be 
noticed  under  a  third  head. 

:§  1,    Of  J^eelmcdwre  4^ihe  Judge. 

A  Judge  may  be  decfined,  either  on  grounds 
referable  generalh/  to  the  OmrU  of  which  he 
forms  a  part;  or  for  reasons  altogether  j>er^(ma/ 
tQ  himself. 

ft 

* 

Under  the  first  br^ich,  the  only  objection 
proponable  against  a  Lord  Ordinary  is  want  of 
jurisdiction  in  the  Court  of  Session.     On  thi9 

giround  he  may  be  4eclined  in  criminal  causes ; 
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•^in  Exchequer  questions  ;«~iii  maritime  and 
consistorial  cases*  if  brought  before  him  in  the 
first  instance^  &c.  &c.* 

Declioatunes  of  a  personal  nature  are  more 
numerous.  But  it  will  be  sufficient  to  notice 
the  following.-^-*- 

!•  Relationship  to  either  of  the  parties. — This 
is  a  statutory  objection ;  for  we  are  told  by 
Erskine,  <*  that  no  restraint  was  laid  on  oui: 
'^  Supreme  Judges,  by  the  ancient  practice,  from 
**  deciding  on  the  eauses  of  their  nearest  kin&r 
«  men."*  ^ 

Afterwards,'  in  the  reign  of  James  VI,  it 
was  ordained, — *'  That  na  Senatoures  of  the 
«  Colledge  of  Justice,  ordinar  or  extraordinary 
**  sail  sit,  or  vote  in  ony  action  or  cause  intendr 
•*  ed,  or  to  be  intended  before  them,  quhar  the 
**  parties  persewer  or  defender,  is  aither  their 
^^father^  brother,  or  sonne ;  swa  that  the  father 
^  sail  in  no  wise  be  judge  in  the  sonnis'  case, 
'*  the  sonne  in  the  father's  case,  nor  the  brother 
^  in  the  brother's,  but  be  declined  therein  t"" 

And  at  a  stUl  later  period,  it  was  enacted,*— 
^  That  this  declinatour  shall  for  the  future 
"  be  extended  to  degrees  of  affinitie,  as  well  as 

*  See  certahi  other  eases,  where  the  jurisdiction  of  the  Court  of 
Session  is  limited,  VoL  I,  p.  Sl  «^  «e;.  and  the  authorities  there  r«^ 
(^rred  tow 

*  B.  i,  tit.  2,  §  26.  «  1594,  c.  210. 
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''  cdnsatigaiif  ity ;  so  thai  in  all  time  coming,  ne 
"  Senatour  of  the  CoUedge  of  Justice,  ordinary 
*•  or  extraordinary,  shall  sit  or  vote  in  causes 
*«  where  the  pursuer  or  defender  is  either /a/Aer, 
^^  btother,  or  son-iiulaw  to  him ;  and  also,  that  he 
^*  shall  not  sit  ot  vote  in  any  cause  where  he  is 
•*  uncle  or  nephew  *  to  the  pursuer  or  defend-^ 

Under  this  enactment,  questions  have  fre^ 
quently  beep  stirred,  whether  the  clause  ex-^ 
tending  the  operation  of  the  statute  to  cases  of 
affinity,  does  not  also  reach  the  relation  of 
uncle  and  nephew.  But  it  has  repeatedly  been 
decided  that  it  does  not;  and  ultimately  the 
■'  •  .    .  ^ 

*  It  needs  hardly  be  explained,  that  the  terms  of  relation  made 
use  of  in  both  of  these  statutes,  are  to  be  understood  as  indicating 
the  df^ee  of  relationship,  and  by  no  mean^  tot  he  limfCed  to  the 
common  or  every-day  interpretation  of  the  words.  A  judge  is  e* 
qually  disqualified,  therefore,  from  trying  the  causes  of  his  tnotheff 
MuteTf  daughter,  aunt,  or  niece,  as  if  these  words  had  been  inserted  in 
the  acts  along  with  the  other  correspondeift  terms  of  comiection. . 

*  1681,  c.  13.  Prior  to  this  statute,  there  Was  a  considerable  va- 
xiance  with  regard  to  declinatures,  betwixt  the  othez'  judicatories  and 
the  Court  of  Session ;  the  former  being  incompetent  even  **  in  the 
**  causes  of  such  as  were  cousin-germans,  or  of  a  nearer  degree, 
*•  either  of  affinity  or  consanguinity  ;**  {Mttdcenzie,  6. 1,  t.  2,  §  11) ; 
while  the  latter,  as  stated  in  the  text,  were  excluded  only  in  the 
cases  of  "  father,  brother,  and  son,**  consanguinean. 

The  statute  1681,  however,  established  the  same  rule  over  all: 
being  **  extended  to  the  Lords  of  Privy  Council  and  Exchequer,  and 
*'  the  Commissioners  of  the  Justiciary,  and  to  all  other  judges  and 
**  judicatories  in  the  kingdom.*' 

Notwithstanding  this  enactment.  Sir  George  Mackenzie  {loc.  stipra 
\U»)  seems  to  have  held  that  the  relation  of  cpudn-german  was  still 
a  good  ground  of  declinature  in  the  inferior  courts.  But  his  opinion, 
besides  being  in  contradiction  to  the  other  authorities,  is  not  borne 
out  by  modern  practice.  See  Stairs  (•  iv,  f.  39,  §  14.  JEnk,  h,  i,  t. 
89  §26. 
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question  was  set  at  rest,  by  the^Court's  foUow- 
ing  up  their  decision  in  one  of  the  casesj  by  an 
express  act  of  sederunt/ 

» 

On  the  other  hand,  the  words  of  the  statute 
have'  not,  at  least  by  Lord  Stair,  been  consider- 
ed so  very  peremptory,  as  to  preclude  all  posisi* 
bility  of  their  extension.  For  his  Lordship  4is« 
tinctly  lays  it  down,  that  though  ^<  affinity  ^to 
**  the  wives  or  husbands  of  uncles,  aunts,  ne^ 
"  phews,  or  nieces,  alSbrds  no  declinator  ;'*  yet 
"  mulerf(tthertsc(mprehet^ed  grandfather,  gre^^ 

graTidfather,*'  4^. ' 
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f  Maxwea  agfAntt  Lori  NewUm^  Mart^  1682 ;  Mor»  Diet,  p,  342Q. 
Colder  aguimt  Ogthie^  Slit  January  1712;  Mor,  Diet,  p.'  197  and 
S424  Sir  JFittiam  Erskkie  aganut  Drumnumdt,  2St/r  June  lt87; 
Mor.  Did.  p.  UlS. 

It  was  in  this  last  case  that  the  act  of  sederunt  was  made ;  an4 
the  decision  of  the  Conrt  is  in  these  tenhs. — **  The  Lords  having 
*■  elected  Lord  Jostice-Clerk  Pcesident»  ^nd  having  considered  the 
'*  act  1681,  with  former  pr^cedents^  fiijd^  that  t^Uy  in  the  cote  ef 
**  umde  and  nephew  is  no  ground  of  decUnaiure  :  and  ordain  this  to  be 
^  Inserted  in  the  books  of  sederunt**    A.  S.  2Sth  June  1787. 

t  Stair,  b.  iv,  t.  39,  §  14.  Beddes  the  question  noticed  in  the 
text*  other  difficulties  have  been  started,  as  to  the  proper  extent  of 
tl^B  statu.te. 

Thus,  it  is  stated  by  Lotd  Stair,  as  a  competent  reply  to  every  de« 
elinature  on  the  head  of  relationship,  M  ^a^t  the./udge  declined  is  of 
*<  equal  relation  to  either  party :  ifor  then  the  ground  of  suspicion 
"  upon  inequality  of  affection  ceaseth.**  But  this  doctrine  of  his 
Lordship*s  is  opposed  both  by  Bankton  and  Erskine,  the  latter  ar* 
guiiig,— Iff,  That  <•  the  rule  contained  in  the  act  1681  makes  no 
**  such  exception :  and,  2<2,  There  is  the  same  reason  for  declining  a 
**  judge  who  stands  in  an  equal  relation  to  both  parties,  as  for  re- 
**  jecting  the  testimony  of  a  witness  in  the  like  situation**'  Stair^ 
h.i(6,  t.  39,  §  14.  BankL  b.  Iv,  t.  2,  §  4w  JBrsk.  h.  i,  t.  2^  §  24; 
mid  b.  iv,  t.  2,  §  24w 

Again,  Erskine  says,— *<  It  would  seem,  that  tl^ugh  the  marriage, 
'*  which  first  created  the  affimty  between  the  Judge  and  the  party 
^  should  be  dissolved,  the  Judge  continues  disqualified  from  voting 

AS  "  ^ 
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2.  Interest  in  fAe  cause.-^This  ground  of  de- 
clinature, which  arises  at  common  law,  applies 
to  the  Lords  of  Session,  in  common  with  every 
other  judge  in  the  kingdom.  <'  It  is  a  rule 
^  founded  in  nature  itself,  that  no  man  ought 
^'to  judge  in  his  own  cau$e:  and  it  holds 
<^  though  the  Judge  have  only  a  partial  intei'est 
^in  the  cause,  e.17.  gr.  in  the  question  relating 
^  to  a  copartnery,  where  he  is  but  one  of  se* 
^  veral-  partners.*  ^ 

^  Where,'*  however,  "  a  company  is  const!* 
**  tuted,  either  by  patent,  or  act  ef  parliameht, 
by  which  a  public  benefit  is  intended,  rather 
than  the  advantage  of  the  private  adven* 
<*  turers ;''  it  is  Erskine's  opinion,  that  **  a  Judge 
^*  cannot  be  declined  in  the  cause  of  that  com- 
<<  pany,  barely  because  he  is  a  proprietor.''  And 
lience,  he  concludes,  *<  the  proprietors  of  any 
^  bank  company,  established  either  by  statute  or 
^^  royal  grant,  may  judge  in  the  cause  of  that 
^  company."  * 

.  But  this  conclusion  is  surely  stated  too  broad« 
ly.    For,  even  granting  the  premises,  it  by  no 

**  in  thai:  party's  cause,  qo^  only  flrom  the  words  of  the  act,  hut 
«<  irom  the  reason  of  the  thing.*'  B.  i,  t.  2,  §  2i.  There  are,  how- 
ever, two  decisioDS  in  opposition  to  this  doctrine,  and  really  there 
seems  no  good  ground  for  extending  declinatures  so  far.  Sir  WiU 
Ham  Bimy  agaitta  Hcfe^  December  16S7 ;  Mor.  ^^f*  ^^^    ^^ 

other  case  is  noticed  in  the  report  of  this  one. 

'  '.  '      ' 

^  Ersk.  b.  i,  t.  2,  §  25.    See  also  Stair,  b.  iv,  t.  S^,  §  14,  and 
Biokt.  b.  tr,  t.  2,  S  S7. 

|.  Ersk.  ibid,  and  Voet.  Com.  tit.  de  judic.  §  45,  tbere  quoted. 
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meaBS  seems  to  flow  from  tbem.  Banking 
companies,  it  is  believed,  are  seldom  establish- 
ed with  a  view  to  public  benefit  rather  than 
private  emolument ;  and,  therefore,  although 
ti  trifling  interest  in  these  concerns  might 
not  be  enough  of  itself  to  disqualify  a  Judge, 
«till  it  would  surely  afibrd  a  circumstance^ 
«long  with  others,  fcnr  serious  consideration; 
and  cases,  indeed,  may  easily  be  supposed, 
where  the  interest  might  be  so  very  important 
te  to  afford  the  most  pr^;iiant  grounds  for  de- 
clinature. No  such  general  rule,  accordingly, 
as  that  laid  down  by  Erskine  has  ever  been 
sanctioned  in  practice.  On  the  contrary,  there 
«re  two  acts  of  sederunt  which  have,  indirect* 
iy,  a  strongly  opposite  tendency.  "* 

It  is  held  by  aH  our  authorities,  as  affording 

3  A.  S.  22d  July  1-774.  A.  S.  22d  January  1789,  inserted  at  p. 
/6ii  of  edition  179a  I«  4ie  case  whieh  fcailed  fisrtli  Ike  ftrat  of 
{these  acts,  declinatures  were  moved  by  severial  of  the  •Lords  **  agaiaat 
V  themselves,  on  account  of  their  relaitioo  Co  different  partners**  oC 
Douglas,  Heron,  and  Coxnpany,  one  of  the  parties;  and  though  the 
Judges  were  not  even  partners  themselves,  but  merely  related  to 
those  who  were,  the  declinatures  seem  to  have  been  repeiled,  only 
because  a  quorum  of  the  Court  would  not  have  rtmaimed  ^  suffix 
<*  ciaiit  to  determiae  this  cause,  or.«iQr  other  in  which  that  rompapy 
^*  was  concerned**' 

The  other  act,  again,  sprung  out  of  an  election  question,  in  which 
^the  heritors  a^  others  of  the  burgh  of  Canongate  were  parties.  In 
{this  case  also  decUnatvres  moved  by  several  Ju(|ges  against  them- 
#dves»  as  being  heritors  and  electors*  were  repelled,  *•  in  respeat 
**  thent  would  not  be  a  quorum  of  the  IxMrds  iheu  rtmainktg  to  judge-itf* 

In  both  thaee  cases,  therefore,  it  seems  clear,  that  the  decHnaturee 
•were  virtually  snstained :  and  though,  in  the  first  question,  the  parly 
ivas  neither  a  chartered  nor  a  corporate  body»  there  seems  no  good 
xeaaon  why,  in  establishments  of  exactly  the  same  nature,  that  diw 
(Comatance  should  hav«.«i)y  ntS^tg  »iaf»  $x40U  9f  Mrc$t  H  thf  i«ie 
tfp:oundof4»b|}ec||oiii 
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pn  equftUj  giood  objection  with  a  direct  inierut, 
''  if  the  Judge  have  a  cause  c^  his  pwn  depend- 
^  iugt  which  must  be  decided  by  the  same  rate 
*^  with  that  wherein  he  is  declined  :  or,  as  la^- 
f  yers  fpeak,  Hfavet  consimilem  can^am.  ^ 

8.  Enmity  to  either  of  the  parties.^^T\m  is  a 
sufficient,  and,  indeed,  a  statutory  ground  of  de- 
clinature against  inferior  judges  }  But  it  would 
rather  seem  not  |;o  extend  to  the  Lords  of  Ses- 
sion ;  they  being  considered,  with  regard  tp 
such  an  olrjection,  as  amni  exceptione  nu30ore4;. 
Stair  is  the  oq ly  one  of  our  institutional  writers 
who  has  at  all  noticed  this  point ;  and  his  words 
^re,  ™— <<  Declinator$  are  not  competent  against 
''  any  of  the  Lords  upon  pretence  of  enmity, 
**  hatred,  or  prejudice  against  either  party :  for 
f  <  the  l4>rds  ^re  suppos^  to  be  men  of  greater 
^  virtue  than  to  entertain  such."  * 

•     -  •  • 

k  Bankt.  ti.  iv,  t.  2»  §  87.  See  also  Stair,  b.  iv,  t.  89,  §  14 1  and 
Enki  b.  i,  t«  f ,  §  2S.  The  same  rule  likewise  held  in  the  canoli 
law.    Decretal.  L  8, 1. 1,  c.  18. 

1  1555,  c.  89. 

W  a.  iv,  1 89»  i  14. 

"  Besides  the  difTerent  gronnds  of  declinature  mentioned  in  the 
text,  there  are  several  others  noticed  hy  our  writers.  Most  of  these, 
however,  have  now  fallen  into  disuse  ;  as,  for  instance,  the  objection 
of  the  judges  having  listened  to  any  **  sollicitation,  or  verball  inform- 
f*  ation,  in  any  cause  depending,  or  that  shall  depend  before  them» 
**  during  the  dependence  thereof,  either  by  the  parties  themselves* 
*<  or  by  any  other  person.^  For  some  curious  information  on  this 
inibject,  see  Acts  of  Sederunt,  Sth  November  1677,  24th  December 
1679,  11th  November  1690,  &c.  A  still  more  sfaigular  declinature, 
however,  is  established  by  statute  1698,  e.  21,  which  enacts,—**  That 
**  it  shall  be  a  sufficient  ground  of  declinature  against  the  Lord 
••  Ordinary  in  the  Outer  House,  if  he  shatt  teaoe  ihe  OtOer  Bem^  fte^ 
••  fere  12  c^ckfcki  to  reason  and  vote  in  matters  depending  upon  the 
<*  Imier  House.**    (Quoted  from  Lord  Karnes*  Abridgement.) 
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Ds€uifATtJRB  may  be  moved  either  by  the 
Judge  himselft  or  by  one  of  the  parties^  Yet 
it  is  but  seldom  that  it  can  fall  to  the  pMTSuar 
to  decline  a  jurisdiction,  whieh  he  himself  has 
chosen.  It  may  happen,  however,  that  a  Judge, 
whom  it  would  be  competent  for  the  pursuer  to, 
decline,  is  the  very  one,  before  whom,  in  due 
course  of  the  rolls,  the  cause  must  necessarily 
be,  in  the  first  instance,  called.  In  such  a  case^ 
there  being  no  wilful  act  of  prorogation,  the 
ground  of  declinature  would  clearly  remain  un* 
touched.  It  may  happen,  also,  that  the  objection 
has  arisen  only  in  the  course  of  the  suit ; — and 
here,  too,  there  seems  no  doubt  but  the  declin- 
ature would  be  perfectly  competent ;— ^s,  for  iur 
stance  where,  *  during  the  dependence  of  the 
cause,  the  Ordinary  has  become  brother-in*law, 
&c.  to  the  defender;  or,  still  more,  when  in  its 
progress  through  the  Court,  the  cause  has  falleii 
to  a  new  Ordinary  who  might  have  been  declin- 
ed at  the  first.  In  such  cases,  the  only  requisite 
would  seem  to  be,  that  after  the  occurrence  of 
the  objection,  no  step  should  be  taken  in  the 
process,  through  which  prorogation  of  the  jur 
risdiction  might  in  any  way  be  inferred. 

But  the  party  by  whom  declinature  is  most 
generally  proponed  is  the  defender;  and  the 
period  foi^  moving  it  is  almost  always  the  very 
outset  of  the  cause*  It  has  already  been  obr 
served,^  that  where  dilatory  defences  are  to  be 
founded  on  at  all,  it  is  absolutely  necessary  tha( 

o  Vol.  I,  p.  210. 
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they  be  oflTered  mUmine,  before  praeeedingf  to 
the  merits.  But  decKnature  should  be  pr<^xH 
Bedt  efen  before  them  ;(*-~For,  as  Uie  sabmitting 
MT  any  defence,  whether  dilatcwy  or  pereroptorj^ 
Mcessarily  implies  an  acknowledgment  of  the 
jurisdiction,  it  cannot  afterwards  be  competent 
to  propone  a  declinature :-— the  very  nature  oi 
which  is  ^  an  express  refusing  to  make  defen- 
^  ces,^  and  a  judicial  protestation  before  the 
Court,  that  the  defender  ^does  not  acknow- 
^  ledge  its  jurisdiction,  nor  think  himself  boun4 
«  to  appear  before  it."* 

Where  declinature  is  neglected  to  be  moved, 
or  is  not  moved  in  its  proper  place,  tacit  proro- 
gation is,  in  all  cases,  held  to  ensue ;'  and  no 
objection  is  afterwards  competent  on  anj 
ground  which  then  subsisted.  New  grounds, 
however,  may  afterwards  arise  in  the  course  of 
the  process :  and  in  such  a  case,  as  in  the  case 
of  the  pursuer  noticed  above,  the  privilege  of 
declkung  again  revives* 

.  Where  declinature  is  thus  moved.by  the  par- 

V  It  is  by  no  means  to  be  understood  from  this,  that  declinaturt 
•nust  first  be  lodged,  mnd  separate  defences  afterwards  given  in ;  bu^ 
mtAjt  that«  in  preparing  defeneei,  the  declinature  should  have  the 
precedence  of  every  thing  else,  and  be  followed  by  the  dilatory  de- 
fences, and  Vut  of  all  by  the  defences  on  the  merits. 

9  Ersk.  b.  i,  t.  2,  §  27,  bn^  more  particularly  b.  iv,  1. 1,  §  6S, 
where  the  distinction  tetwixt  declinatures  and  dilatory  defences  is 
▼my  accurately  pointed  out.  In  our  older  authorities,  this^disUnc- 
tion  is,  perhaps,  too  much  overlooked.  jSee  Stair,  \h  V^y  ^  S9,  §  If, 
Wipanim.    Bankt.  b.  iv,  t.  26,  §  2* 

'  Efsk.  b.  i^  t.  2,  §  27, 
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tieS)  a  debate  may,  perhaps^  take  place  as  td  its 
good  or  ill  ftnindation,  and  'Hhe  Ordinary  should 
^  go  no  farther  till  that  declinator  be  determiti* 
^  ed/*  •  His  decision,  whatever  it  may  be,  may, 
as  in  every  other  case,  be  reclaimed  from  to  the 
Inner  House;  and,  in  general,  the  whole  de» 
bate  will  be  conducted  in  the  same  manner 
with  the  usual  discussion  in  a  common  action.^ 

If  the  declinature  be  ultimately  repelled,  the 
cause  proceeds  as  if  no  objection  had  occurred. 
If  sustained,  again,  or  to  use  the  words  of  an 
act  of  sederunt^  *^  when  the  Ordinary  in  the 
<<  Outer  House  shall  be  declined  upon  relevant 
<<  grounds  in  law,  or  that  the  Ordinary  shall  de-^ 
^  cline  himself,"  then  <<  the  Lords  declare,  thai 
^'  upon  desyre  of  the  Ordinary,  or  application 
*<  of  the  party,  they  will  nominat  and  appoynt 
^  ane  other  of  their  number  to  call  and  discuss 
*^  that  process.''  *  The  application  here  alluded 
to,  if  it  require  to  be  made,  is  submitted  to  the 
Court  in  the  usual  form  of  an  incidental  peti* 
tion.  Buty  by  the  present  practice,  if  the  Judge 
either  decline  himself,  or^,  being  declined  by  the 
parity,  if  he  sustain  the  objection  thus  movedt 
no  application  is  at  all  necessary.  The  Judge 
who  is  declined,  himself  remits  the  cause  to  the 
next  Ordinary  for  the  same  Division. 

The  act  of  sederunt,  immediately  after  the 

^  Stidr,  Appendix,  §  6,  p.  792. 
*  See  VoL  I,  p.  208  et  teq, 
V  A,  S.  14th  December  1689p 
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quotation  given  abore^  adds,  that  the  calliog 
and  dbcussion  before  the  new  Ordinary  is  to 
take  place  *'in  thai  same  week/*  But  from  the 
division  .of  the  Court,  and  the  still  more  recent 
a{^K3intment  of  permanent  Ordinaries,  this  can 
happen  but  very  seldom.  There  are  now,  pro- 
perly speaking,  only  two  Outer  House  Judges 
for  each  Division :  Of  course,  if  the  one  be  de- 
clined, the  cause  must  be  devolved  upon  the 
^ther.  As  the  nature  of  his  own  duties  will  ge- 
nerally preclude  the  latter  from  taking  it  up 
4fi  pfaWp  as  used  at  one  time  to  be  done  under 
the  act  of  sederunt,  the  cause  must,  for  the 
9iost  part,  be  called  and  proceeded  in  before 
him,  in  the  ordinary  course  of  his  hand  rolLr— 
If,  however,  in  any  cause,  there  be  a  necessity 
for  peculiar  despatch,  (as  will  often  happen 
tpwards  the  close  of  the  session,  &c.),  and  if  the 
next  Ordinary  for  the  same  Division  be  in 
Court,  he  will  jdto  tempore  take  the  chair  of  the 
Ordinary  for  the  week,  and  call  the  cause.  If 
no  appearance  be  made,  he  will  immediately 
pronounce  decree.  But  if  there  be  appearance, 
on  the  other  hand,  he  will  remit  the  cause  to 
l^imself  to  be  further  proceeded  in. 

§  z.  Of  Cessation  of  the  Powers  of  the  Judge  from 
Removal  into  the  Inner  House,  or  otherwise. 

Formerly,  every  Judge  who  sat  in  the  In- 
ner House,  with  the  single  exception  of  the 
Lord  President,  had  l^cewise  his  djities  in  the 
Outer  House.    He  took  his  turn  regularly  as 
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Outer  House  Judge ;  and  causes  went  on  and 
multiplied  before  him,  either  till  the  discussion 
drew  to  a  close  of  itself, — or  his  own  powers 
as  a  judge  ceased,  through  his  resignation '  or 
death. 

In  the  last  case,  a  remit  had  regulaOrly  to  be 
obtained  to  a  new  Ordinary:  which,  at  that 
time,  was  uniformly  done,  by  presenting  an  in^ 
cidental  petition  to  the  Court. 

After  the  appointment  of  the  permanent  Or^ 
^naries,  however,  the  duties  of  a  Judge  in  the 
Outer  House  came  to  an  end,  the  moment  he 
was  promoted  to  one  of  the  Inner  Divisions  of 
the  Court.  To  have  continued  the  old  prac- 
tice, therefore^  of  petitioning  for  remits,  under 
a  system  which  was  so  often  changing  the 
Outer  House  Judges,  would  have  been  impose 
ing  an  excessive,  and  a  useless  expence  upon 

the  public. 

•  .  '   • 

A  total  and  most  beneficial  change  was  thus 
almost  imperceptibly  brought  about.  And  the 
rule  now  is,  *'  that  in  the  evelit  of  the  death, 
**  or  resignation,  or  removal  into  the  Inner 
**  House,  of  any  of  the  said  four  permanent 
^  Ordinaries,  it  shall  be  competent  to  the  whole 
"  Court,  or  quorum  thereof,  in  like  manner,^ 
(i.  e.  by  an  act  of  sederunt  or  otherwise),  "  to 
"  remit  the  processes  then  depending  before 
**  such  permanent  Ordinaries  to  one  of  the  said 
**  four  permanent  Ordinaries  belonging  to  the 
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^  nme  Dirisian,  and  that;  without  any  petition 
^  or  motion  for  that  purpose^"  ^ 

/Hiis  regulatioii  embraces  everj  eaue  wbidi 
can  occur  under  the  four  permanent  Ordinarie8» 
who  have  charge  of  the  usual  routine  of  Outer 
House  lousiness.  Bat  it  will  be  rec<dlected» 
that,  besides  them,  the  junior  Judge  of  the 
Fk*st  Division,  who  is  likewise  a  permanent 
Ordinary,  but  whose  general  duties  are  confin* 
ed  to  the  Bill-Chamber,  has  also  assigned  to 
him  certain  particular  functions  connected  with 
the  Outer  House.  ^  And  as  these  cease,  when 
he  himself  ceases  to  be  junior  Judge,  it  was  ne*- 
c^ssary  that  another  regulation  should  be  made 
to  answer  this  contingency.  It  is  enacted, 
therefore^  ^  that  in  the  event  of  tibe  dedtb,  or 
^  resignation,  of  the  said  last-appointed  or  ju- 
^*nior  Judge  of  the  said  First  Division  for  the 
^  time  being,  or  in  the  event  of  his  ceasing  to 
^'  be  such  last-appointed  or  junior  Judge  of 
*^  the  said  First  Division,  it  shall  be  competent 
*^  to  the  Court,  as  in  the  other  case  quoted 
^  above,  to  remit  the  processes  then  depending 
^  before  such  last-appointed  or  junie^  Judge 
^  to  the  Judge  who  shall  be  appointed  such  last 
*^  or  junior  Judge  of  the  said  First  Division, 
**  and  that  without  any  petition  or  motion  for 
*•  that  purpose,'" 

>  ... 

«  ^  Geo.  Ill,  c.  64,  §  II?.     . 

'  VoL  I,  p.  143.    63  Goo.  JU,  c  64|  §  3 ;  and  A.  S.  Sth  June 
1813,  g  1,  there  quoted. 

f  53Ge^ni,  c64,  §11. 
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A  nmilar  enactment  is  inserted  in  the  sta« 
tiitej  with  regard  to  those  senior  Judges  of  the 
Conrty  who  officiated  in  the  Outer  House  prior 
to  the  system  of  permanent  Ordinaries.  These 
Jndgest  it  w3i  be  remembered,  were,  on  the  in* 
tiodiiction  of  that  changet  relieved  from  any  fu<» 
tore  addition  to  their  Outer  House  cases ;  but» 
on  the  other  hand^  their  functions  were  tx* 
pready  contmued  in  att  processes  or  proceed* 
mgs  whkk  actually  depended  before  them  at 
the  time.  *  These  they  were  appointed  to  car* 
ry  on,  and  bring  to  a  conclusion,  ^  in  the  same 
**  manneTf  as  if  there  had  been  no  appointment 
^  of  permanent  Ordinaries."  ^  But  in  the  event 
of  their  death  or  resignation,  before  their  Outer 
House  business  was  thus  brought  up,  it  is  de* 
elared  ^'  competent  to  the  whore  Court  of  Ses*^ 
^  sioDt  or  quorum  thereof,  to  remit  by  an  act 
^  of  sederunt,  or  otherwise,  the  processes  then 
^depending  before  any  such  ordinary  Judge 
^  to  any  or  such  of  the  permanent  Ordioariei^ 
^  belonging  to  the  same  Division,  as  to  the  said 
^^  Court,  or  quorum  thereof,  shall  appear  to  be 
**  proper ;  and  that  it  shall  be  competent  to 
^  make  such  remit  without  any  petition  or  mo« 
••tiontothateflFect.'*'* 


§  3.     Oftke  Judge's  Absence. 

Tii£  abs^ice  of  a  Ji^dge  has  generally  n^ 

•VoLl,p.l40.  «>  53  Geo.  Ill,  c.  64, 1 S. 

«  53  Qco»  III,  c  S4»  S 19^    S«e  above,  VoM^j^lHnol^'^- 


16 

other  effect  bitt  to  delay  the  cause.  Iiionein« 
stance,  howerer,  viz.  where  it  is  the  proper  Or^ 
dinary  for  the  wedc  who  happens  to  be  absent^ 
the  Court  is  in  the  practice  of  appointing  too* 
tber  of  its  number  to  call  the  weekly  rolls,  and 
to. make  avizandum  with  the  causes  there  in- 
rolled  to  the  absentee.  This  is  necessary,  in  or- 
der to  save  the  inrolments,  which,  as  has  aI-» 
ready  been  exphuned,^  would  fall  to  the  ground^ 
imless  a  deliverance  of  some  kind  or  other  were 
written  upon  the  process. 

There  is  one  example  of  this  engrossed  in 
the  printed  acts  of  sederunt.  It  is  an  '*  order, 
^  HHthorizing  Lord  Hailes  to  sign  for  Lord 
<<  Stonefield  f  and  it  runs  thus.— ^  The  Lords 
^  elLCUse  Lo^  Stonefield's  absence,  and  au^ 
^^  thorize  Lord  Hailes  to  call  his  roll  in  the 
^  Outer  House,  and  make  avizandum  to  Lord 
^  Stonefield  with  such  processes  in  this  week's 
^  roll  as  have  received  no  signature  hy  his 
«•  Lordship  thereupon/  • 

SECT.  It. 

Of  the  Procedure  arising  f ram  Circumstances  confiected 

with  the  Parties, 

A  PARTY  may  be  so  poor,  as  to  have  no 

means  of  paying  the  ordinaiir  expences  of  liti- 

.gation ;  and  hence  it  may  become  necessary  for 

f  Vol,  I,  p;e0S.  *  A.  S.  24th  December  1774. 
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him  to  be 'placed  on  the  pooi^s  roll.  He  may 
die,  and  the  cause  thus  faJl  to  be  continued  in 
the  p^l^on  of  his  representative;  He  may  la^ 
hour  under  some  legal  disqualification  which 
calls  for  the  itppoihtment  of  a  curator  ad  litem. 
Or  a  third  person^  having  an  interest  in  theS 
cause^  may  not  at  first  have  been  included  as  a 
party ;  and  it  may  be  of  importance  to  supply 
this  defect* 

All  of  these  circumstances  give  rise  to  cer-^ 
tain  incidental  steps  of  procedure* 


%  \.  Of  the  Poor's  RM* 

Long  before  the  institution  of  the  College  of 
Justice,  statutory  provision  was  made  for  carry- 
ing on  the  processes  of  such  poor  persons  as 
eould  not  themselves  afibrd  the  expence*  '*  Gif 
^  there  be  onie  pure  creature/'  says  a  very  old 
but  excellent  statute,  *'  for  faulte  of  cunning,  or 
^  dispenses,  that  cannot,  nor  may  not,  follow  his 
*'  cause,  the  King,  for  the  love  of  God,  sail  or- 
^  daine  the  Judge,  before  quhom  the  cause  suld 
**  be  determined^  to  pur-wey  and  get  a  leill  and 
^  a  wise  advocate  to  follow  sik  pure  creature'$ 

«  I  '         •  ■  ' 

*  The  proceedings  requisite  to  be  pursued  in  order  to  obtain  th^ 
Benefit  of  t&e  (JooFs  toll  altogether  bdong  to  the  Inner  House,  li 
is,  therefore,  an  anticipation  to  explain  them  here.  Yet  the  circum* 
stances  which  render  them  necessary  almost  always  occurriftg  in  thm 
Pater  House*  it  has  been  thought  better  to  explain  them  at  once ; 
more  especially  as,  in  this  place,  some  notice  must  have  been  tak^ 
of  them  tt  any  rate,  and  as  the  nbcount  eCthem  is  mof  l^jcely  td  b# 
looked  for  here,  than  ftny^h«9re  else. 

VOL.  Ilv  % 
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^  causes ;  and  gif  «c  causes  be  obtttned;  tbtf 
^  wronger  sal  assyith  baitk  the  parties  skaitbed^^ 
c«  and  the  advocate's  coastas  and  tiavd.''  ^ 

After  the  establishment  oi  ,the  Court  of  Sea* 
sion,  this  salutary  enactment  was  not  dterk>alt«' 
ed.  Different  acts  of  sederunt  were  passed^  for 
tbe  purpose  of  canymg  it  into  effect ;  various 
improvements  were  from  time  to  time  introdU'^ 
ced  :^     But  still  much  irregularity  subsisted. 

At  length,  however,  the  matter  was  carried 
to  some  degree  of  maturity.  The  eld  regula- 
tions were  wholly  cancelled  and  done  away;^ 
and  an  entirely  new  system,  digested  into  a  sort 
of  regular  plan,  received  the  formal  sanction  of 
the  Court.* 

The  act   of  sederunt,  whfehr  effected  thi^ 

•  •  • 

great  change,  is  still  in  force,  and,  coupled  with 
another,*  which,  at  a  still  lat^  period,  introdu- 
ced some  additional  improvements,  it  contains' 
the  ground-work  of  the  whole  practice  c^  the 
liresent  day. 

By  these  acts,  the  Faculty  of  Advocates  are  or-- 
dained  annually  to  appoint  six  of  their  num- 
ber "  to  be  advocates  for  the  poor  f  and  it  i» 
farther  enacted^  *^  Thatt  ia  Kke  maimer,  the 

>»  1494,  e.  461. 

•  A.  S.  2d  March  nS4;  STih  April  1534;  20th  Nonsmlbcar  U8ef 
I9th  June  1710,  and  10th  June  1T42. 

■ 

d  A.  S.  iOth  August  1784,        .  ^ 

*  A.  S.  11th  Jul/ ]jm» 
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<^  Writeni  to  tbe  S%B«t^  ami  9i^  the  Age»tf»  or 
^  Solicitors^  shaU  fack  notnUmt^^  in  the  montbtof 
<<  Decemti^  aoanaUy,  four  of  iheur  numb^  re* 
<<  speetiv^y  to  bo  writers  $ni.  agents  lor  (be 
^  poor^  aqd  skaU  immediaitelji  upon  wqb  QOini^ 
^^QttMMijr  fi^e^ia  to  the  senior  dork  of  Co«iPt 
^'  a  Uei  of  the  persK^^  choaen;  wbkh  Jktm  to  be 
^  efit^rtd  Inio  tbo  bookir  of  s^dernat/' ' 

--         -  '        '     *        J 

As  to  the.  form  of  procedure,  it  is  declared, 
**  That  no  peraoii  dball  be  entitled  to  tho  betie- 
^*  fit  of  tb^  poorVroifc  without  proditemg  m  4er^ 
"*  lificate  under  tbe  band*^  of  tbe^  miniater  ami 
^  two  elders  of  the  parisb  whem  such  poor  perf 
^  %o^  Te9i4efl^  ooftifying*  that,  Of  timv  proper 
^  kjBowJkd^  the  party  is*  in  indigent  dtcam*- 
{^  $t9ms^,  and  altogether  unable  to  prosecufeilm 
^'  i»  her  chtimfi'  in  a  conrt  of  law****  This  certi- 
ficate ninat  eisa  ^  aei  forth  more  {worticularly  the 
^V9itiiU|t)oii  of  tine  party  applying  for  the  same, 
^wh^t  oixupalSion  or  bnainesa  the  said  party  fol* 
<^  lows,  what  are  his'  or  her  reputed  circanistanr 
*♦  ces  or  character,  how  long  resident  in  that 
'<  pariah  ef  place*  whether  with  or  without  a 
'*  &nuly,  and  whether  known  to  be  engaged 
*^  iq  any  other  process   or  processes    at   the 

Besades  this  certificate  from  the  minister  and 
elders^  it  is  ordained,  that  another  ^'  certificate 

^  A.  S.  10th  August  1784»  §1.    A.  S.  llth  July  1800,  §  1. 
t  A.  S.  10th  August  1784.'  §  2. 
^  A.  8. 11th  Jul/ 1800,  §  !?r 

ja2 
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^  under  ike  hands  of  a  notaiy-pub1ic»  sheriff-offi- 
^  cer,  or  other  officer  of  the  law^  shall  be  pro- 
^  duced  along  with  the  petiticm,  bearing,  that 
^  intimation  has  been  made  to  the  lidverse 
^  party,  or  his  known  agent,  at  least  ten  dayi 
^'  previous  to  the  date  of  presenting  the  petition, 
^  signifying  the  petitioner's  intention  of  making; 
^^  such  application,  with  the  extent  and  nature 
«  of  the  demand.''* 

The^  certificates  being  obtained,  and  the  re- 
quisite intimation,  of  course,  having  been  made, 
:a  petition  is  then  presented  to  the  Court,  set- 
ting forth  the  whole  circumstances  of  the  party, 
and  particularly  mentioning  the  process,  for  the 
conducting  of  which  the  benefit  of  the  poor^& 
roll  is  craved.^  It  is  not  necessary  to  print  the 
petition,  this  being  dispensed  with  by  the  Coiui;, 
in  consideration  of  the  party's  situation.  A 
written  copy,  however,  must  be  boxed  for  the 
President  of  the  Division  to  which  the  appli- 
cation is  made* 

On  advising  the  petition^  the  Court  will  pro- 
nounce an  order  for  its  intimation,  in  terms  of 
the  act  of  sederunt,  which  enacts,  *'  That  all  pe- 
**  titions  presented  to  the  Court  for  the  benefit 
of  the  poor's  roll  shall  be  ordered  to  be  inti- 
mated by  being  entered  in  the  minute-book, 
^  and  also  by  affixing  copies  thereof  on  the  walls 

»  A.  S,  11th  July  1800,  §  3. 

^  This  last  requisite  is  necessary,  as  the  warrant  is  always  restrict* 
ed  to  the  particular  case  specified* 
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^  of  the  Outer  and  Inner  House  ten  days  before 
'^  being  remitted  to  the  Advocates  and  Writers- 
'>  for  the  poor»  to  the  end  that  the  adverse  partjr 
^'  may  have  an  opportunity  of  laying  a  state  of 
"  the  case  before  the  Advocates  and  Writers,  for 
<^  the  better  enabling  them  to  make  their  f  e- 
**  port  to  the  Lords  concerning  the  petitioner'9 
^^  having  a  just  title  to  be  admitted  to  the  bene* 
^  fit  of  the  poor's  roll,  and  a  probable  cause  of 
"litigation."* 

It  is  the  duty  of  the  clerk  to  the  petition  to 
see  that  intimation  be  proparly  made  in  the  mi- 
nute-book. But  the  petitioner's  agent  must 
take  charge  of  intimating  on  the  walls* 

Intimation  having  thus  been  made,  and  the 
ten  days  appointed  for  that  purpose  being  regu- 
larly elapsed,  a  certificate,  or  execution  of  inti- 
mation, is  lodged,  and  a  note  presented,  praying 
the  Court  to  resume  consideration  of  the  peti- 
tion. 

Th$  petition  will  then  be  remitted  to  the  Ad-^ 
vocates  and  Writers  for  the  poor,  to  report  as 
above,  in  terms  of  the  act  of  sederunt. — "  And 
'<  to  the  end  that  poor  persons  may  know  to 
**  whom  they  should  apply,  when  the  Lords  shall 
^  remit  their  petitions  to  the  Advocates  and 
'^  Writers  for  the  poor,  the  remit  shall  mention 
"  by  name  two  Advocates  and  one  Writer  to  the 

< 

•  A.  S.  10th  August^  ITM,  S  & 
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«  Sligttet,  be  two  Ailvocates,  one  Writer  i6  the' 
^.  Signet,  and  also  one  Ageat,  when  it  is  the 
«*  me^  or  turn  of  aa  Agent  to  be  named  from  the 
«  body  of  Agents.** 

It  is  ^  t^  daty  of  the  Writer  to  the  Signet, 
^  when  only  a  writer  is  named,  or  of  the  Agent, 
^  when  the  remit  likewise  mentions  otie  of  that 
^  body,  to  draw  up  a  fifll  memorial  and  state  of 
^'  the  petitioner's  case,  and  to  lay  the  same  be-^ 
"  fore  the  Advocates  and  Writer  named  in  the 
^  renut^  for  enaMing  them  to  ma^  their  sud  re- 
^  portl''  *"  Bnt  '"'tlMif  ahall  delay  making  thdr 
^  report  for  the  space  of  fifteen  day^  at  least 
^<  after  sudi  remit,  in  order  that  there  may  be 
^^  an  opportwiity  of  receiving  full  information 
^  from  both  parties  on  the  subject.' 


>•• 


If  the  other  party,  therefore,  mean  to  oppose 
the  petitionees  application,  he  shonM  take  ad« 
vantagie  of  this  period  for  submitting  to  the  re- 
porters his  statement  of  the  case ;  and  if  he  can 
thus  satisfy  them,  either  that  the  petitioner  has 
mi  *^  probable  cause  of  litigation,*'  or  that  he  is 
otherwise  not  entitled  ^  to  the  benefit  of  the 
^  poor's  roll,",  their  report  to  that  effect  will  en- 
sure a  refusd  of  the  petition. 

*  >»>•  S.  lOch  August  IfM,  §  4^  wlaeh  aho  Qoaets.  ihsA.  "  the 
•<  d^t7  of  acting  as  agents  for  the  persons  ob  tl)e  poor's  roll  e^aU 
**  be  laid  upon  the  Writers  to  the  Signet  and  the  Agents  or  Solicitoi^ 
•*  altcmaiely.'* 

>  A.  S.  10th  August  1784,  §  ^ 

•  A.  S.  11th  July  l^m,  §  «• 
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Where»  <m  the  other  Itand,,  a  ^'  report  jhall 
^  be  made  in  favour  of  ilie  petUioner,''  tl^  pray- 
er of  his  petition  will  be  granted  at  once* 

In  this  inteiiocutor^  panting  tiie  benefit  of 
the  p^or'lt^  rc^  ^  it  is  enacted^  that  the  Lords 
^.  shall  a{]|K>int  the  SBiiie  two  Advk)cfttes  to  act 
^  as  adirocatesy  and  the  iaiote  Waiter  to  the  Sig- 
^  net  to  act  as  writer  for  the  petitioner,  in  forni- 
^^  ing  and  expeding  such  signet-letters  as  may 
^^  be  necessarj ;  and  either  the  same  Writer  or 
^*  the  Age*t<  mentioAed  in  the  remit  to  act  «( 
^  agent  .or  s^fieitor  for  the  petitioner :  And«  in 
i^  general^  the  AdvocMe^  Writer,  and  Agent  se 
^*.  appointed  shadl  give  and  continue  their  serr*- 
^'  ices  and  assistance; '  as  herein  directed,  until 
'*  the  final  issue  of  the  petitioner's  case,  even 
^*  although  sKK^h  Ad vecates,  ^Writer,  or  Agent 
^  ^otddf  during  its  dependence,  cea^  to  be  m 

the  respective  list  of  Advocates,  Writers^  or 

age^ttsrfor  the  poor."^ 
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it  ia  atill  iartber  exacted,  *^  That  no  pther 
^^  Counsel  or.  Writer  than  those  already  appoint- 
"  ed  as  above  shall  be  employed,  or  allow,  their 
**  names  to  be  used  in  any  stage  of  the  cause, 
^<  unless  upon  application  to  the  Lord  Ordinary 
^^  or  to  tbe  GHurt,  by  a  note  or  petition  signed 
^  1^  the  Counsd  and  Agent  already  appointed, 
^  the  adsistance  of  one  or  other  of  the  writers 
^^  or  advocs^s  respectively  for  the  poor  shsSL 
*^  ht  specially  autfaori2:ed ;  m  which  case  tho9$ 

r  A.  S,  ipt)l>  Avgust  li?84,  t  ♦. 
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f^  first  appointed^  and  those  who  are  so  assmn- 
ff  edy  shaU  thereafter  act  conjunctly  in  the  busi* 
a  ness.^  » 

And  ^'  the  names  of  the  Adrocates  and  Writ- 
^  ers  to  whom  the  cause  is  remitted,  rii^U,  if 
^  the  party  be  admitted  to  the  poc^it  roll,  be 
^  marked  on  the  margin  of  the  summons  or  der 
^  fences,  and  on  the  back  of  eveiy  subsequent 
f^  papm*  given  in  for  that  party  in  the  cause ; 
^  and  no  inrolment  shall  be  made  except  by 
^  the  agent  appointed  as  above,  nor  in  any  other 
^  name  except  that  of  one  or  other  of  the  coun- 
5<  sel  so  appointed ;  and  the  word,  poob,  shall 
^  be  prefixed  to  the  name  of  the  said  pa^iy  in 
^  every  paper  given  into  Court.**  ^ 

^  In  case  of  neglect  or  failure  in  any  of  the 
f^  particulars  specified  in  the  two  immediate  pre- 
ff  ceding  articles,  the  farther  proceedings  in  the 
^'  cause  shall,  at  any  time  wl^en  objected  to  by 
^<  the  other  party,  be  liable  to  be  opened  up  and 
^^  set  aside,  or  the  Oourt  may  apply  such  other 
**  remedy  as  the  circumstances  of  the  case  shall 
f^  be  thought  to  require."  • 


**  In  order  that  the  fate  of  every  application 
for  being  admitted  on  the  poor's  roll  may  be 

^^  known  to  all  concerned,  and  that  there  may 
be  no  improper  renewals,  or  c6ncealment  of 
former  applications,  there  shall  be  kept  in  the 

f«  office  of  the  junior  clerk  of  Session  a  record  in 

«  A.  S.  11th  July  1800^  §  S.        f  Ibid.  ibid.  §  4w       •  lUd.  ibid.  §  6. 
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^  which  shall  be  entered  alphabetically  the  name 
^  of  such  petitioner,  with  a  short  abstract  of  the 
^  petition,  and  the  deliverance  of  the  Court  up* 
^  on  it ;  which  entry  the  agent  who  conducts 
^'  the  app^cation  shall  cause  to  be  made,  and  for 
*^  which  a  fee  of  one  shilling  shall  be  made  to 
^^  the  person  whp  has  the  trouble  of  keeping  the 
<<  record ;  and  this  boojs:  shall  be  made  patent  to 
« every  person  concerned,  to  take  excerpts 
•^  therefrom  for  the  like  fjee  of  one  shilling.*'* 

"  No  warrant  for  the  benefit  of  the  poor's 
roll  now  subsisting  shall  continue  in  force  for 
longer  time  than  an  year  after  this  act  shall 
^<  take  place ;  and  no  warrant  to  be  hereafter 
'^  obtained  shall  continue  in  force  for  longer 
time  than  two  years  after  the  date  thereof 
and  the  party  concerned  shall  have  no  bene- 
fit therefrom  after  the  lapse  of  said  respect* 
ive  times,  (gratis  extract  of  decreets  except** 
ed)f  unless  the  warrant  shall  be  renewed  upoi| 
'^  a  petition  to  the  Lords,  signed  by  an  advo- 
^f  cfite  who  has  been  employed  in  the  cause,  and 
^  the  limitation  or  endurance  of  the  warrant 
**  shall  always  be  expressed  ia  the  warrant  it* 
«self."» 

*  A.  S.  11th  Jiily  1900,  §  7.         ;?  A.  S.  10th  August  1794,  §  5. 
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§2.  Of  the  Action  of  Tratuferenee  ;«xH»r  Ijle  Proce^ 
.  durt  wKerAjfi  on  the  JDe^h  of  a  Par^y,  the  Cmn 
may  be  coniinued  in  the  Person  of  his  ^epreHtUative^ 

It  is  laid  down  by  Lord  Stair^  as  the  rule  of 
practice  in  his  time^  that  ^^  the  action  of  traqs- 
**  ference  is  necessary,  when  either  the  pursuer 
"  or  defender  dieth  pendente  processu :  for  then 
''  the  process  must  be  transferred  in  the  person 
^«  representing  that  defunct  activi,  if  the  pur- 
^^  suer  die :  or  against  the  person  that  doth  or 
^^  may  represent  the  defender  passivi :  or  both 
^  actipi  sndpassipip  if  both  pursuer  and  defendr 
**  er  die,**  •  Nay^  so  far  at  one  time  was  the 
necessity  of  thesie  actions  carried,  that  they 
f*  were  required  formerly,  not  only  when  the 
^'  persons  were  changed  as  fredecessor  and 
^'successor,  but  also  when  they  were  changed 
i^  as  AUTHOR  {ZTK^rintCHASER :  And  so  assignees, 
**  or  singular  successors,  could  not  proceed  in 
'•  their  author's  process,  till  they  transferred 
^^  the  same  in  themselves  active,  or  in  the  de- 
**  fenders  passive,  if  they  became  denuded  ixf, 

*^  favour  of  singular  successors.'*  ^ 

ji.  .    .  , 

Abuses  like  these  necessarily  checked  them- 
selves.  But  the  progress  of  reform  was  gra^ 
dual ;  and  it  was  only  after  successive  improve- 
ments, that  practice  assumed  the  form,  which  it 
'still  continues  to  present. 

^  Stair,  b.  ir,  U  34,  %h  ^  Ibid.  ibid.  §  3. 


.  Siooe  ^e  statute  1698,  c.  15,  the  active  trans* 
ference  has  been  completely  do&e  away^.  For  it 
is  there  enacted^  ^  That  if  It  shall  happen  the 
*'  pursuer  to  decease  at  any  time,  during  the 
^  depefidencd  of  ciny  process  raised  at  his  in- 
^  stance,  th^re  shall  be  no  need  for  hereafter^ 
**  for  his  h^r,  executor,  or  assigney,  to  raise 
^  axkd  obtain  a  trafisferring  ctctive :  But  the 
^  f«id  heir,  executor,  or  assigney,  is  hereby 
^  aUowed  upon  production  of  his  service  "or 
^  retour,  confirmed  testament,  or  special  as- 
^  signation^  though  not  intimate,  to  insist  in 
^*  the  principal  cause;  siklike  in  all  respects, 
^  as  the  pursuer,  at  whose  instance  the  process 
<<  was  raised,  might  do,  if  he  were  still  in  life/'f 

It  may  happen,  however,  that  the  pursuer^a 
representative  declines  availing  himself  of  the 
{Mivilege  thus  conferred  upon  him,  and  refuses 
to  insist  in  his  ancestor's  process.  This,  of 
course,  he  is  entitled  to  do  ;  but  the  defender  is 
not  without  his  remedy.  For,  though  the  sta- 
tute do  not  entitle  the  latter  to  proceed  with- 
out a  transference,  yet  neither  does  it  preclude 
him,  if  necessary,  fcom  resorting  to  such  a  step. 
As  to  the  procedure  in  this  case,  therefore,  it  is 
the  same  as  in  the  proper  passive  transference 
immediately  to  be  explained. 

The  passive  form  of  transference  continues 
pn  the  same  footing  as  before  the  act  1693* 

^  1693»  c.  1^. 
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Ands  indeed^  that  statute  is  expressly  framed, 
^  but  piie^dlce  to  transferrings  pcuswi,  conform 
i*  to  tbe  former  praictique  as  accords."  ^ 

Where  the  defender  dies,  then,  and  his  repre^ 
{mutative  declines  to  sist  himself  as  a  party,  there 
is  no  alternative ;  a  summons  of  transference  be* 
comes  absolutely  necessary.  It  must  be  observ- 
ed, however,  that  where  he  avoids  intromitting, 
#nd  lies  out  unentered,  a  ^*  transference  cannot 
^  proceed  against  the  debtor's  apparent  heir,  till 
^*  the  anntcs  deliberandi  be  expired.  And  the 
<<  pursuer,  in  the  transference,  ought  first  to 
^'  charge  him  to  enter  heir,  if  he  cannot  other- 
^'  wise  fix  a  passive  title  against  him."®  But 
while  this  limitation  exists,  on  the  one  hand,  it 
irjill  be  kept  in  view,  qn  the  other,  that  after  the 
annw  deliberandi,  **  an  action  may  be  transferr 
^*  red  passive  against  a  defender's  heir,  whether 
^*  he  be  served  heir  or  notJ"'  "  The  wilfulness  of 
f*  a  debtor's  heir  ought  not  to  b^r  the  creditor 
*^  from  constituting  his  debt< 


n  f 


As  to  the  form  of  the  summons,  it  has  been 
enacted  by  act  of  sederunt,  **  That  hereafter  in 
41  processes  of  transferring,  it  shall  be  suffi- 
cient for  the  pursuer  (without  specially  libel- 
ling the  whole  procedure  of  the  origip^  prpr 
cess^)  to  libel  his  active  title  and  the  pas* 

*  1693,  c.  15. 

<  Ersk.  b.  iv,  t.  1,  §  60. 

'  Ibid.  ibid. 

S  Anciently,  we  are  informed  by  Lord  Stair,  f*  in  the  libel  and 

<(  decreet 
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"»  sive  title  against  tlie  defender^  ttritli  the  con^ 
^^clusidn  df  the  original  summons,  and  that 
**  thereupon  the  process  shall  he  transferred  in 
"  stcUu  quo.^^  The  inducics,  kc.  on  which  the 
summons  must  proceed,  have  been  already  treat- 
ed of  .* 

With  r^gdrd  to  ccUling,  outgiving,  seeing,  and 
tetuming,  the  summons  of  transference  is  th^ 
same  as  an  ordinary  action  .'-^And  although 
there  be  an  act  of  sederunt  to  the  conti^ary,*^  th6 
tesemblance  holds  good  also,  as  to  inrolling  vk 
the  Outer  House  rolls.  Upon  this  inrolment> 
the  case  is  pursued  to  its  issue,  just  like  ever^^ 
otfier  case ;  and  if  to  be  litigated,  it  is  uMal  t6 
remit  it  ob  corUingeritiam  to  the  Lord  Ordinary 
in  the  original  pi^ess.  Decree  of  transference 
being  once  obtained,  the  proceedings  in  the  prin- 

*«  decreet  of  transferencet  all  the  (original)  process  was  verbatim  in^ 
**  sell.**  An  abusey  he  adds,  kept  up  **  propter  commodum  cwrim^ 
«  that  there  might  be  many  sheets  in  the  libel  and  decreiet  of  trans- 
«<  ference  !'*    SUAr^  b.  iv,  t.  34,  §  3. 

« 

'  h  A.  S.  15th  February  17IS3;  renewed  Ist  January  1726f,*l8f  Ju* 
ly  1729;— and  idade  perpetusA  19th  FebruiaTy  1742. 

1  Vol.  I^  p.  S8  aAd  167. 

>>  A.  S.  26ith  July  KSS,  which  enacts,  '<  That  summoitds  of  t^ns- 
*<  ferring  being  seen  and  returned,  may  be  called  before  the  Ordi<^ 
"  nar  in  the  Outer  House,  and  that  he  may  proceed  therein,  dbeU 
**  the  same  ie  tud  inroUed***  This  act,  however,  is  at  variance  with  ano- 
ther passed  only  two  yearis  before,  whereby  it  is  ordained,  **  That  all 
**  processes  of  transferring  in  time  coming,  thall  he  inrottedf  whether 
V  the  same  be  pursued  active  or  patnvV*  A.  S.  Sd  March  168$.  1^ 
may  be,  that  the  practice  sanctioned  by  the  first  mentioned  of  the^ 
acts  was  soon  found  to  be  inconvenient,  and,  therefore,  given  up. 
For  the  old  rule  agftin  revived,  and  modern  practice  is  uniforni  io 
ac&ering  to  it.  -        .  ^ 


m 

aipsi  oau»  are  imimdiatdy  revived,^  and  the 
f  udbsequent  progress  of  the  suit  is  no  more  a& 
fectedf  than  if  a  transference  had  never  jbeen 
necessary* 

The  Court  of  Session  is  not  the  onty  jurisdicr 
tion  competent  to  entertain  a  process  o(  trans- 
ference. On  tiie  contrarj,  where  the  defender 
dies  during  the  dependence  of  the  principal  suit 
before  9Ji  if^srior  court,  it  is,  in  general,  that 
court  alone  which .  can  try  the  accessory  quei* 
tion.  Still,  however,  it  must  be  observed,  that 
transference  ^*  can  be  pronounced  by  no  inferior 
^^  judge^  otiier  than  him  befcnre  whom  the  prior 
f^^apal  action  depended.  Where  the  represent* 
^*  atives  of  the  party  deceased  do  not  reside  in 
«  the  territory  of  that  judge,  the  Supreme  Court 
^  alone? can  transfer*""" 


§S.  (}f  the  jfypointmtent  ofn  Curatcr  ad  Litem. 

1 .  In  the  Case  of  a  Pupil  or  Minor. — **  Whbbr 
a  minor  is  either  pursuer  or  defender  in^  any 
action,  he  must  have  a  cwrotor   to  support 
^'  him  in  his  prosecution   or   defeqce,  under 
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I  Formerly  it  was  tl^e  practice  to  extract  the  decree  of  transfer- 
ence, and  to  produce  the  extract  In  the  original  process,  as  the  war* 
rant  for  resuming  proceedings.  No  extract,  however,  is  required 
by  the  present  custom,  unless  where  the  defender  in  the  transfer* 
cnce  has  been  found  liable  in  expences.  It  is  now  sufficient  to  pro^ 
dace  the  unextracted  process  of  transference^ 

»  Ertk.  bw  iv,  1. 1,  §  61.  See  also  Denholm  against  JohmstoiH 
9tb  January  1674;  Mor.  Diet.  p.  748^ ;  and  Boss  against  Maxwells, 
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f^wboM  (wthwity  %lm  sutt  mtxy  be  maiif^ecl 
i<  on  his  part ;  for  ^^JiifitUia  €ontra  minorem  v^ 
¥  d^eMum  lat0%  muUa  ert.  Whether,  therefor^ 
^  the  minor  be  engaged  m  a  lawsuit  with  his 
'^  (proper)  curators^  or^  haying  no  curators,  with 
*^  a  9tranger,  a  curator  txd  Hies  itnist  be  giiren 
^  him  hj  the  judge,  eyen  though  the  nomina* 
*^  Hon  slKHild  be  demanded  from  him,  not  by  the 
^  minor  himself^  but  by  the  adr^^se  party :  for 
*'  eyery  Htigant  has  an  interest,  that  the  pro« 
^  ceedings  in  any  cause  in  which  he  hath  a  con-> 
^  cem,  be  regular.  And  if  wdi  curator  be  not 
^  demanded  by  either  party,  the  judge  ought 
i<  to  appoint  one  ex  qjffkia.' 
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^  If  curators  ad  lUes  are  named  to  minors 
^  jMK^/ pupilafity^  by  stronger  reason  they  mtist 
^  be  giyen  to  minors  yet  under  pupilage :  But 
^  eyen  then,  they  get  the  name  not  of  tutors* 
*^  but  of  curatcHTs,  because  they  are  appointed 
^  merely  for  a  special  purpose,  and  when  that 
^  is  oyer,  the  c^ce  ceaseth.'*  • 

The  mode  c^  appointment  is  extremely  sinw 
pie :  A  motion  of  counsel  on  the  part  oi  the 
minor  or  \m  opponent,  being  alt  that  is  requisite^ 
without  any  written  or  more  formal  application* 
Upon  this  motion  the  ^proper  interlocutor  is  im^ 

•  J 

1  Ith  December  1 754 ;  Mor.  Diet.  p«  1 1 ,994.  In  the  last  of  these  cases, 
the  defender's  representative  was  furth  of  the  kingdom.  In  the  first, 
though  not  out  of  Scotland,  it  was  found,  that  if  he  resided  even  un- 
iitr  «  diUdreiit  jurisdiction  from  that  where  tlie  principal  suit  depend- 
^  he  was,  con8ieifii6litiy»  **  alteriinfirU- 

•  £rJik.Ki,  t  7,  8  19^  ■    f  IMt  iMnf 
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toediately  pi'oiiounced :  And  tbe  peitmi  iqppoiiiC^^ 
^  a[^ars  at  a  convenient  time  in  Courts  or  be^ 
fM'e  a  commissioner  appcnnted  for  the  purpose,  td 
declare  his  acceptance  o{  the  office^  and  give  hisr 
oath  deJideU.^  The  appointment  is  then  minut-^ 
ed  by  the  clerk :  And  die  cause  proceeds  in  the 
name  of  the  pa. '-y  and  hb  curator  ad  jt/^in.  Where 
no  application  is  made  by  either  of  the  litigants, 
but  th^  curator  is  nominated  by  the  judge  ex 
propria  motu^  the  procedure  is  precisely  similar ; 
the  same  interlocutor  ci  appointment  which,  in 
the  former  case,  proceeded  on  the  special  motion 
of  parties,  being,  in  this,  pronounced  de  pUma^ 
at  the  first  calling  of  the  cause  where  the  mea- 
sure suggests  itself. 

It  may  be  proper  to  add,  that  the  powers  of 
a  Orator  ad  litem  do  not  extend  beyond  the 
individual  process  in  which  his  appointment 
fakes  place.  It  has  been  attempted,  it  is  true, 
to  render  them  more  universal,  and  to  apply 
them  in  every  case  where  the  minor  might  be 
engaged.  But  this  was  resisted  with  success, 
^  as  the  Lords  never  authori2e  a  tutor  ad  Utes 
•*  in  general ;  without  prejudice/*  however,  ijo 
an  application  being  made,  **  from  time  to  time, 
<*  as  any  particular  process  should  be  pursued 
^  for  or  against  the  pupil,  to  the  Lords,  or  any 
**  other  judge  before  whom  it  should  come,  for 
**  a  tutor  ad  hanc  Utem.^  ^ 

P  **  But  he  is  under  i|o  neccfssity  to  offer  security*  because  he  htfi 
**  DO  power  to  intermeddle  with  the  minor's  estate.**    £nk.  vt  twpnu 

4  Sir  Jobs  B^rd  fend  others,  petitioners;  13th  Janoixy  1741. 
Moris.  Diet.  p.  lG,S4e. 
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94  ik  jOe  Ckue  of  a  Marrkd  WmfLn^^^Ix 
18  a  consequence  of  the  inisband'a  iofli^e;  f)f 
curatorjy  that  the  wife  can  neither  sue  in  any 
action  without  his  concurrence,  nor  can  any 
siut  proceed  against  her,  till  he. b^  first  cited 
for  his  interest  as  a  defender/  Jt  inay  some* 
times  happen,  however,  that  the  husband  re- 
fuses either  to  concur,  or  in  any  other  way  to  sup- 
port the  pleas  of  his  wife.  Nay,  the  latter  may^ 
even  be  engagied  in  s  suit  with  the  husblind 
himself.  Were  there  no  ;rekncfdy,  then,  for  such 
contingencies,  the  interests  of  the  wife  ^  might 
ofteti'  materially  suffer.  : :  The  appointment  of 
t  enratof  ad  lUem  afibrds  a  very  simple  and 
eflBcient  mode  .of  redress;  -  The  law:  on  this 
head  is,  that  ^  if  the  hubband  ^  without  reason 
^refuse  to  concur;— kmt  shall  be  ihea^l0  of 
'<  concurring,  oti  account}  of  any  disaUtHyr  ^i-- 
^  tber  legal,  as  forfeiture;  n^ral,  as  fatuity-; 
^ -or  accidental,  as  residing  for  the  time  ip  a  fo* 
'^  reign  oonntry  :-~0r  if  the  suit  is  tabti  brought 
^  i^iiist  her  own  husband,  for  sefcurinjg  to  her 
^.the  stipulations  in  her  favour,  contained  in 
*'  the  marriage-cohtract,  the  judge  will,  *of 
**  course,  authorize  any  body  she  is  pleased  to 
^  recommend,  to  concur  with  her  and  carry  on 
•*  the  action  in  her  name  "  • 

*  Enk.  b.i,  t.6«  §21. 

*  Enkine,  b.  1«  t.  6,  §  21,  aod  FtrUay  againtt  BamiUoHf  Bt^t  Ffi- 
Wmary  1748;  Morit*  Dkt.  p.  6051.  Scott  agaimt  Paton^  17th  Fe- 
jlMniary  170S;  Moris,  DiaU  p.  6050;  and  MarshaU  against  Marshall 
and  Ytde,  9ih  January  1623 ;  Moris.  Diet.  p.  6036,  there  rererred 
to.  See  also  In^  against  Aikit,  Sth  Jtdy  1642,  and  Lady  Wamr 
phra^ ^^sut,herSusfmd^  4th  June  1673;  Morisu  Diet  p.  6049. 
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The  procedure  in  this  case  is  the  same  t^th 
that  in  the  case  of  a  minor. 

§  4v  Of  Compearance  for  One^s  tniereat  T'^^Of  Citation 
upon  Incident  tHligeme  c^^And  of  calling  new  Paf* 
ties  in  a  Supplementary  Action. 

1.  OfCompeatancefor  Oniis  Interest. 

Bbsidbs  the  direct  and  original  parties  to  a 
cause^  it  frequently  happens^  that  other  indivi* 
duals  are  deeply  interested  in  the  issue.  It  may 
be,  even,  that  the  latter  possess  the  only  proper 
right  to  the  matter  in  dispute ;  and  that  they 
can  produce  a  title  so  complete  and  satbfactory, 
as  altogether  to  exclude  the  former  pursuers 
and  defimders.  In  such  a  case^  all  parties^ 
<<  though  neither  called  generally  nor  specially^^ 
are  entitled  to  i^pear  and  sist  themselves  in  the 
cause ;  and  having  produced,  or  otherwise  veri-> 
fied,  their  interests,  ^  they  will  not  only  be  ad- 
^*  mitted  to  defend^  but  to  compete  and  crave 
**  preference."  * 

t  *■  Tea,  If  aigr  other  have  interest,  though  neither  called  general- 
**  ly  or  specialljr,  and  that  interest  be  evident  from  the  process,  or 
**  otherwise  be  {nrodaced,  they  Will  not  oitly  be  admitted  to  de- 
**  fend,  but  to  compete  and  crave  preference.'*    Stair,  b.  iv,  t.  38» 

§21. 

*<  In  some  cases  parties  are  admitted  for  their  interest,  without 
*'  any  citation  at  all  at  their  own  instance ;  for  if  the  subject  Is  al- 
*<  ready  brought  into  judgment,  by  suit,  in  due  course,  any  other 
<<  that  has  interest  therein,  as  well  as  the  pursuer,  may  appear  and 
<■  produce  it,  and  compete  thereon  as  if  he  had  been  an  original 
<•  party.**    fiankton»  b.  iv,  t.  23,  §  21. 

**  A  party  inay  sist  himself  without  any  summons  at  all.**  But- 
ter against  McDonalds,  7th  August  1769  ;  Mor.  Diet.  p.  119999. 
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WUda  a  persdn  thus  compears  for  his  interestf 
and  is  allowed  to  sist  himself  without  oppo^ 
tion»  he  is  immediately  admitted  a  party,  and 
the  cause  proceeds. as  if  be  had  been  so  from 
the  bi^puuiiagu  Wber^  <m  the  other  hand,  his 
compearance  is  oppos^  and  his  right  to  sbt 
himself  is  denied,  this  gives  rise  to  a  preliminary 
discussicHi,  which  must  be  decided  in  his  favour 
before  he  can  be  acknowledged  as  a  party.  He 
must  now,  therefore,  imtantlif  verify  his  interest 
in  the  cause  by  proper  evidence ;  and  if,  for  this 
purpose,  it  be  necessary  to  produce  documents^ 
these  taiust  be  lodged  in  the  hands  of  the  cleric. 
Where  productions  have  been  made^  the  ori« 
ginal  parties  will  be  allowed  to  see  them  as 
a  matter  of  course :  And,  in  general,  whether 
they  have  been  made  or  not,  an  order  will  Me 
pronounced  for  debate  against  next  calling. 
This  iHreliminary  debate  on  the  question  of  «»- 
ier^f  is  conducted  in  tiie  same  manner  with 
those  on  the  merits:  And,  where  ^e  discussioa 
is  still  farther  prolonged,  there  may  take :  place 
th^  same  variety  of  written  and  verbal  pleads 
ings,  and  the  interlocutors  pronounced  in  the 
course  of  it  nday  be  represented  against  and  car- 
ried through  all  the  different  stages,  Jusfr  as  in 
the  progress  of  an  ordinary  action,  i 

With  regard  to  the  period  withiQ  t^hich  com- 
pearance must  be  made,  it  would  seem  to  ht 
competent  at  any  tim^  be&re  extract.  Indeed, 
it  was  so  decided  lately,  in  a  case  as  mifavour^ 
able  as  possible  for  the  party  comparing.   Tills 

c^ 
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WBB  a  suspensiois  in  which^  after  c<m«deyable 
UtigatioB,  the  priiid{ial  stispendw  bad  givieii  ia 
a'«^  letter dtflclaiming tbepttiCMs;  and  tlie Lord 
«^  OrdmaEry^  •  bad,  accor^tttfglyv  ^  dkioimei  ^e 
**  suspensien  on  tiiat  groofid;^  ^Aboiit  isixidonlte 
afterwards,  n6  extras  liairing  yet  gmieottt^  Imt 
i9ftM,  of  eoUfrte,  tiie  dedtkiii  bb  against  the  ir£- 
^to/  sW[)ebd»  bad  tem  a  long  time  '^al,  a 
tkird  party  apjpeareif  for  bis  Inters,  and  ^  crar« 
^ed  test^  to  ^odt  hiiMel^  and  to  refyresent 
^  l^uist  the  last'ttiterloentor.''  This  reqaest 
^raJB  granted  by  the  late  Lord  Newton,  an  On- 
dlnaiy  of  the^  ^heM  eminence  and  authority. 
And  the  6omt  adhdred  tb  his  Lordship^  deci- 
sIdb^  on  a  petiticin  unA  aifMrars.*^ 


•  ••-.  »r* 


'  As't(^^^fiect1irfscicb  a  eoinpearaiiee,  when 
4SHkim^e  Hcmesi  to  a  dedskm  on  Ihe  merits,  it 
jHii  jt  be  k€^  in  ^ew,  that '^  howerer  a  mm's 
^'  lB|^p««riii^for  bia  interest  rinay  give  ground  Ibr 
*«*  a  d6er^"4^pft^r&n<^  against  biin,  yet  where 
^4k(  is  Mi  ttlted^  (and  no  ccnttcksbiv  against  hiai» 
^*l^!a^>peittring  Inithe''  is  no  stiffieient 

^  fonncfattM  Ibr  a  pemNnri^deeernitore  against 
^'bim.-'  'l*'be  advantageitfiiis  lies  wholly  on 
the  side  of  the  compenring  pasty  r  For  whilb  all 
the  benefits  of  a  fanrOUFable  decision  are  open  to 


»  AfaM|«^<^  Pqii|^$i|  Aod  oih«r»  a^iMt  Earl  of  Daltio««!o,.15th 
l^ovcmber  1811 ;  Pac.  ColirNo.  ld& 

*  yredderbum.  against  Town  of  Dundee,  4th  January  1740;  Mot* 
Diet.  t>.  1 1,986  ^  'wtkere  the  question  -liad  occurred  in  a  decHuirtor '  of 


mUtPfioili  ^  1»>W  £r  tli9  9rg)c(ting  lo  kyi^  ^  heritor  of  tho  aenrimit 
^  tenement  is  suppUed  by  his^peaijii^  fisting  hiiouelf  a?  a  psrt;!^ 
^*  and-litlMonteirtfttfaifr'* 
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hjjfBk,  no  decree  qau  go  out  agatast  him  qnthfi 
igMTi^,  father  ordaimng  l^ia  to  per£grmaiice»  of 
otherifdse  operating  aqtivi*  He  ma^,  imd^ed^ 
be  subjected  in  the  expenses  of  process  ;T-bi|t  lis 
to  iMe  merits f  unless  the  conclusioas  of  the  oirir' 
giiial  action  be  extended  to  him,  either  by  ani^ 
mendmetit  of  the  libels  or  «  new  or  wpplementr 
ary  auit^the  decisum  can  paly  affect  hiin  jemup 
sivtip  in  ao  far  as  it  may  throw  him  out  of  the 
competitioQp  and  prefer  some  of  the  other  parties. 


/. 


2*  4]f  CSMum  im- an  Ineidaa  DUigenee^ 

FoRMBELY»  when^  from  any  cauae^  it  became 
neoessaiy  tiiat  the  dependence  of  a  process 
should  be  intitaated  to  a  third  party»  .tiiis.  Was 
gepa^ally  done  by  citing  him  on  letters  i  of  inci^ 
dent  diligeQce.  T%e  necessity  of  such  jt  Mep 
was,  of  course,  judged  of  by  the  Lord  QrdiuEuy*; 
and  frequently  gav^  rise  to  considerable  diacu»- 
Aon  betwe^i  ^thie  parties^  Where:  no,  oppos»- 
tkoif  however,  was  made,  the  pi:)oper  warnsmt 
was>granted  at  ofoce,  on  fthe  sknpl^  motion  of 
counsel. .  It  Was  equally  competent  in  every 
sto^e  «f  the  cause.  ; 

This  mode  of  citation  may  still  be  employed^ 
where  a  party,  in  the  event  of  failing  in  his  cause, 
is  entitled  to  recur  for  relief  against  a  third  per- 
son not  in  the  field ;  and  where,  of  course,  the 
latter  is  not  only  materially  interested  in  the 
proper  pleas  being  proponed,  but  is  in  a  maniier 
bound  to  support  the  former  in  his  suit.    Such 

cS 
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a  situatioii  ocean  not  iinfrequently  between  a 
cautioner  and  the  principal  ddbtor^^-a  merchant 
and  hb  agent,— a  superior  and  feuar,  itc  && 
And  a  case  jMiecisely  similar,  as  oecrnnug  be- 
tween a  ringidar  snoeessor  and  the  author  from 
whom  he  derived  his  right,  is  stated  at  some 
length  b^  Ijoftd  Bankton  in  the  following  pass- 
^ige.^^^  If,  with  the  concurrence  of  tihe  au- 
^  thor^**  says  his  Lwdship,  ^^  a  suit  is  carried 
^  on,  dther  far  or  against  a  singular  successor* 
'^  the  judgment  will  operate  a  res  judicata  to 
^  or  agaifist  the  author,  with  respect  to  the 
^  'warrandice  to  which  he  is  liable,  or  the  like.^ 
^  But,  otherwise,  where  there  is  danger  of  the 
**  rights  being  evicted,  the  aoticm  ou^t  to  be 
^  intimated  by  the  defender  to  the  autiior,  un- 
^'  der  form  of  instrument,  or  by  incident  di^ 
^  HgencCf  •  during  the  dependence,  for  citing 
'*  the  author  to  defend  the  singular  successor 
^  from  the  eviction ;  or  otherwise  the  sentence 
^  win  no*  have  the  force  of  a  judgment  against 
^  him.  Sq  that,  in .  order  to  exdude  recourse, 
^  he  may  propone  any  defence  that  was  com- 
^  petent  against  the  eviction:  but  if  he  had 
'*  none,  the  recourse  will  proceed  against  the 
^*  author,  in  the  same  manner  as  if  the  distress 
^  had  been  intimated  to  him.'- ' 


In  modem  practice,  however,  the  citaticm 
by  incident  diligence  is  seldom  r^orted  to.^ 

•  nankt  b.  iv,  t.  25,  §  11. 

f  |n  proceflses  of  ranking  and  sale,  where  the  common  debtor  dies 

duriii|( 
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Where  the  interest  of  the  party  to  be  cited  is 
more  material,  a  supplementary  action  is  now 
generally  employed.  And  when  the  mere  inti* 
mation  of  a  process^  again»  is  necessary,  a  sim- 
ple interlocutor  of  the  Lord  Ordinary  appoints 
ing  the  intimation  is  held  to  be  sufficient*  widi- 
out  any  extract  or  diligence  whatever.  Upon  a 
certificate  of  intimation  being  returned  under 
this  interlocutor,  the  cause  is  at  once  proceeded 
in,  as  in  the  full  knowledge  of  the  party  to  whom 
intimation  was  made^  whether  that  party  choose 
to  appear  or  not. 

Li^e  the  compearance  for  one's  interest,  form* 
erly  noticed,  the  citation  by  incident  diligenco 
affords  no  foundation  for  a  decree  against  the 
party  cited.  The  law  on  this  point  is  express- 
ly laid  down  by  Lord  Kilkernm.---'^  Where  H 
^'  is  only  necessary  to  intimate  a  process  to  9n« 
'^  other  party,  that  party  or  bis  heir  may  be 
'^  called  by  an  incident :  but  no  decree  can  go 
^  against  a  man  called  by  in  incident."  I 

8.  Of  bringing  New  Parties  into  the  Field  by  a  Siupplet 

mentary  Action.    • 

It  is,  in  every  case,  a  dilatory  defence,  '*  that 
*^  all  having  interest  are  not  made  parties  to 

iixfnng  fhe  depeii4enoe«  an  incident!  iinhjwyn  is  ttlll  granted  m  matr 
ter  of  poune^  for  the  purpose  of  citing  ^  l^^* 

^  Kilkemm*8  observations,  on  the  case  Lord  Forbes  und  otliers 
against  Earl  of  Kintore  and  othersr  Itlli  PeltrMaij  lTi7$  Tocc  Pilot 
«nt.  No.  6 1  Moris.  Diet  p.  12y084t 
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^  ike  $uit/'  ^  And  it  has  just  been  seeii,  dkat 
not  only  •  cdni  na  defemlery  agamst  whom  decres 
18  to  pnm^  be  >oonp6tefifly  cite4  on  an  jriiddent 
dS^etoee,'  bnt'tbateiTM  wei^  be  ta  tome  ro^ 
Innttfrily  forWard,  iteid  enter  i^^t^earante^  it 
wbald  avM  equally  Uttkl.  Ih  Uiese  droum-^ 
stances^  if*  the  whole  deftiMere  have  not  been 
convfhaid  *  in-  the  oligind  etiit^  ibe  procesa 
niist  either  fall  to  the  ^^ond  altogether,  or  a 
suppIementi^T'  acfion  ninst  be  'brought^  under 
whieh  tbenew  defenders  iBsiy  be  regularty  cit- 
ed. In  what  cases  the  defect  can  be  supplied 
in  this  manner,  it  is  for  the  Judge  to  deter- 
mine:  but  where  it  iJB  at  all  competent,  the 
|hrocl3dtite  is  abundantly  simple/  The  original 
process  tiiiAsted  for  a  reasonable  time,  that  the 
ne^*' parties  tnay  be^  ealled.  The  supplement- 
al^ ad;ibn' is  tft^n  raised,  executed,  and  inrol- 
led,  'as 'in  the:  comm<m  ease.  And  on  its  being 
aiierwMrds^  called  ita  Court,  it  is,  on  the  motion 
df.  counsel,  jpenntted  to,  and  conjoined  with  the 
previous  process*  The  ciauise  then  (HToceeds  in 
its  future  stages,  as  if  the  new  parties  thus 
brought  into  the  field,  had  been  from  the  begin- 
ning defenders  in  the  original  action. 

Where  this  supplementary  process  is  not  con- 
sideredicompetent,  but  the  neglect  to  citd  the 
defenders  under  the  first  action  is  so  great  as  en* 
ti^ly  to  cast  the  suit,  there  is  no  remedy  but  to 
libel  the  matter  anew.   In  this  event,  the  former 

•  ,  .  <  •  ,  •  « 

f  Ersk.  b.iT,Ul,  J66* 
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summons^  with  all  the  subsequent  steps,  be- 
comes a  dead  letter.^  The  new  proceedings  are 
quite  independent  in  themselves,  and  they  are 
conducted  throughout,  as  though  no  prior  casie 
had  ever  been  in  dependence. 


SECT.  III. 

Cf  the  ProetiuTt  arising  Jinm  Circumatcmcts  amkected 

with  the  Preeess. 

To  notice  all  the  varieties  of  situation  in 
which  a  process  may,  from  time  to  time,  be 
placed,  or  the  little  incidents  of  procedure  which 
may  thus  become  necessary,  would  be  a  task 
neither  very. easy  in  itself,  nor,  indeed,  of  any 
real  or  Important  service.  For  the  most  part^ 
drcumstances  so  occur,  as  of  themselves  to  point 
out  the  course  proper  to  be  followed :  On  other 
occasions,  there  is  always  much  light  to  be  de^ 
rived  from  the  general  tone  of  proceeding,  as  *al* 
ready  explained.  There  are,  however,  a  few 
particidar  cases  on  which  it  may  be  well  to  be*^ 
stow  a  little  more  attention.  These  shall  be 
treated  of  shortly  under  the  remaining  heads  of 
this  chapter. 

*  Under  this  first  action^  however,  it  is  still  competent  for  those 
4e£ende^.iY^C!yc>^^  regularjy  dted^  to  recover  the  expences  of  pro* 
cesst  ynijich  they  may  have  incurred  in.  defending  themselves  against 
such  inffirmal  and  incompetent  proceeding  The  action  itself^  too, 
may  sometimes  be  of  use^  as  an  interruption  U  the  currency  of  pre* 
#eription»' 
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S  ^*  Of  amending  and  cJfering  the  Libd  and  Ifefenees. 

1 .  Of  (he  Libeli'^VTom  the  earliest  p^i^iods 
of  the  Court,  our  practice  hasj^een  fawliar  with 
amendments  and  alterations  of  the  libel,  and  so 
far  back  as  1541,  there  are  even  reported  cases 
on  the  point.''  A  j^rivilege  of  such  a  character, 
however,  was  extremely  open  to  abuse;  and  un- 
less oonfinied  within  proper  limits,  i^nd  subjeqt^d 
to  a  very  eflElcient  controul,  it  must  soon  have 
degenerated  into  the  most  injurious  and  distress- 
ing license.  In  the  most  distant  times,  accordmg- 
Ij,  this  consequence  seems. to  have  been  foreseen : 
For  it  was  not  in  every  stage  of  the  canse  that 
a  pursuer  was  allowed  to  alter  or  amend  his  li- 
bel ;  on  the  contrary^  H  wais  solemnly  and  re- 
peatedly decided,  that  this  could  only  be  done 
previous  to  litiscantestaHotL"^*^  Non  potest  ali* 
^  quH  libelli  pro  deleto  haberi,  post  peremptoriam 
f^ex^  altera  parte  propositam,  guam  de  practica 
**  Dominorum  indticit  litisconiestationem :  posteop 
^  dejure  actor  libellum  mutare, .  addere,  aui  mi- 
*^  nuere  Tiam  potest^  nee  m  eo  aliquid  pro,  del^ 
fr  habere:'^ 

When  acts  before  answer  came  afterwards  to 
]be  introduced,  the^  were  gradually  assimilated 

■  Rutberford  against  Earl  of  Both  well,  9th  Febniiury  1541 ;  Mor* 
Diet.  p.  12,120 ;  anil  Earl  of  Bothw«Il  against  Bethune»  T7th.  Fe- 
bruary 154i ;  Mor.  Diet.  p.  12,12^,  reported  by  Sinclair. 

^  The  Queen  against  Minister  of  Scotland well»  llth  Decen^b^ 
1546;  Mor.  Diet.  p.  12»122.  See  also  cases  of  Rutherford  against 
Pari  of  Bothwelli  and  Earl  of  Bothwell  against  Bf  thuQe»  tupra  cit. 
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to  acts  of  litiscontestcUion,  and  the  same  general 
consequences  were  made  to  attach  to  *  them. 
An  act  of  sederunt  was  passed,  whereby  ^  the 
^'  Lords  of  Council!  and  Session'*— — '<  seeing 
^  it  would  be  a  great  prejudice  to  the  liedges  if 
^  after  acts  extracted  and  probation  led  there- 
^  upon,  parties  or  their  procurators  should  be 
^^  permitted  to  offer  new  alledgances,  not  former* 
**  ly  insisted  on  in  the  act,  for  probation  where* 
^*of  new  terms  behooved  to  be  assigned,  and 
^  thereby  processes  would  be  drawn  to  a  great 
^  length ;  therefor  the  saids  Lords  do  ordain 
^  the  parties  procurators  to  propone  all  their 
^Valledgancqs  in  the  cause  before,  or  at  the 
^  time  of  pronouncing  these  acts  before  cm^ 
^'swere;  and  declare,  that  after  these  acts 
''are  extracted,  they  shall  not  be  beared  to 
''  propone  any  new  alledgances,  which  were 
^  competent,  but  omitted  to  be  proponed  when 
<<  the  act  was  pronounced.''  ^  It  was  but*  a 
single  step,  (and  there  was  the  same  reason 
for  the  thing),  to  restrict  the  privilege  of  alter* 
ing  and  amending  the  libel  within  correspondent 
bounds.  So,  accordingly,  it  happened ;  for  whe* 
ther  it  be  attributable  to  the  act  of  sederunt,  or 
to  some  othar  cause,  the  same  principle  about 
this  time  seems  to  have  operated  throughout ; 
and  it  came,  in  course,  to  be  fixed,  that  an  act 
iefore  answer  equally  with  an  act  of  liiiscon^ 
testation^  foreclosed  idl  future  am^pdment  or  air 
teration  on  the  libel.  ^ 

•  A.  8.  23d  July  167^ 

f  It  was,  accoxdiogly,  decided,  wilhom  making  anj  disUnpUoo 

between 
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Thia^  howerer^  was  not  done  from  ftny  apurit 
of  hostility  to  the  privil^^  itself :  Fw  wheas^  at  a 
somewhat  later  period,  it  had  becoiM  nooeasary  to 
eoact  additional  regulations  for  '^  the  dispatch  of 
^  huainess;'^  these  were  expressly  declined  to  be 
^  VfUhoui  jprejudke  of  such  em^idations  of  iihela 
^bt  defences  at  the  bar,  before  litiscontesta^ 
^  tion^  ab  accords  of  the  law,  and  of  adding  new 
^  reasons  of  rectection  as  foxmerly.'*  ^ 

In  tihis  situation  matters  stood  for  a  year  <^ 
two  longer.  But  whether  it  was  that  some 
fresl  inconvenience  had  by  this  time  arisen  from 
a  i^Ikxed  state  of  practice,  or  that  pursuers  had 
been' abusing  their  privil^e  by  carrying  it  to 
excess,  a  new  and  restrictive  enactment  was 
then  deemed  to  be  nteessary ;  and  it  was  ap«- 
pointed,  that  **  if  the  pursuer  be  obliged  to  a^^ 
^*  mend  any  part  of  his  libel,  he  likewise '  give 
^  ih  the  amendment  in  writing,  so  as  the  de^ 
**  fender  may  have  an  opportundty  to  see  it 
^*  fbrty^i'gbt  hours  before  hearing ;  and  pay  the 
^^  foresaid  sum"^  ("^  thirty  shillmgs  sterling^ 
^<  at  least,  of  co^ts  io  the  defender;  and  that 
**  the  giving  in  of  such^  amendments  and  alteram 
^*  tioii^  y^ht&ihtr  upon  libel  or  defences,  be  in^ 
^^timated  ly^  the  clerks  in  the  Outer  House  at 

.l<elfv;e<ft Aheppi  two  kiqids  of  acta*  **  that  no  new  conclusion  could  be 
**  added  to  i  summons,  after  an  act  is  thereupon  extracted^  and  £nr 
•**ie^afCer  a  decree  extraeted.'-'    Cot^boun  agaSntt  laM  of  New- 
mains,  3d  July  1712;  Mor.  Diet.  p.  124^.       jv 
•  A.  S.  15th  February  1723. 

'  A  similar  regulation  had  faeeo  prevlou«);f  tnan^cd  wit|k  re^jlRrd  to 
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^  €he  intiinatkm  of  the  bills,  ^oA  that  the  in- 
^  tiiiiatioa  be  marked  by  the  clerk  on  the  back 
^  of  the  amMdmeat.''  ^ 

There  seems  to  have  been  no  farther  change 
for  a  very  considerable  period.  In  the  mean- 
while, much  of  the  strictness,  pcMnted  out  in  the 
enactment  just  cited,  was  gradually  departed 
from ;  and  many  of  its  little  mintiHce  were  alto- 
gether forgotten.  The  exaction  of  thirty  shil- 
Imgs  of  costs  fell  mto  complete  disuse ;  and  the 
intimation  and  marking  of  the  amendment  had 
BO  better  fttte.  In  a  word,  the  whole  tone  of 
practice  come  ia  course  of  time  to  be  relaxed  ; 
iMid  there  wat  just  as  much  need  for  reforma- 
tion as  ever. 

• .  1 

Such  was  the  state  of  things  when  the  sub- 
ject came  last  before  the  Court :  But  the  evil 
ivas  soon  probed  to  the  bottom,  and  by  the  judi- 
cious regulations  then  adopted,  all  the  looseness 
that  had  crept  ia  was  speedily  and  effectivety 
extirpated.  *^  The  Lords  having  taken  into 
**  conpidera^n,  that  amendments  of  libels  are 
^  sometimes  given  in  and  received  at  a  very  iMe 
*'  stage  of  the  cause,  whereby  encouragement  i% 
^  given  to  rash  and  ill-advised  actions,  and  to 
^  slovenliness  in  drawing  the  libels  in  all  ac- 
**  tions,  do  hereby  bnact  and  declabb.  Thai 
^  from  and  after  the  12th  day  of  May  next,  an 
^*  amendment  cf  a  libel  shall  never  be  received 
^  after  a  proof  has  been  allowed^  or  in  caseti 
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M  proof  is  allowed^  unless  jHroducedl 
^  wi^  or  before,  the  second  representaticMi 
«^  jljyanft  the  Lord  Ordinary's  first  interlocutor 
^  g«  the  merits  of  the  cause.^ 

This  last  regulation  still  remains  in  force : 
tnd  so  long  as  its  terms  are  properly  adhered  to, 
there  seems  little  to  be  desired  in  the  way.  of 
improvem^it.  It  embodies,  in  a  narrow  com* 
pass,  the  whole  spirit  of  the  ancient  practice 
while  at  the  same  time  it  supplies  not  a  few  of 
its  defects :  And  by  being  of  itself  an  independ- 
ent  enactment,  unconnected  with  every  thing, 
which  ha4  existed  before,  it  avoids  all  that  con- 
fusion and  intricacy  which  must  otherwise  have 
resulted,  from  a  constant  reference  to  obsolete 
authorities  and  precedents. 

To  come  to  the  form  of  procedure.— <*When 
a  pursuer  wishes  to  alter  or  amend  his  libel,  he 
prepares  the  amendment  in  writing,  and  inrols 
the  cause  in  the  Ordinary's  hand-rolL  If  the 
defender  does  not  ol^ect,  his  Lordship  author- 
izes the  amendment  de  piano.  But  if,  on  the 
other  hand«  there  happen  to  be  opposition,  the 
defender  is  allowed  to  see  the  amendment  till 
next  calling,  when  he  is  entitled  to  be  heard 
on  his  objections.  A  debate  then  ensues,  which 
is  conducted  in  the  usual  manner ;  and  the  mat- 
ter is  afterwards  disposed  of  as  the  Ordinary 
sees  cause.  The  decision  thus  pronounced 
may  be  represented  against  by  either  party, 

*  A*  S.  7th  February  1810. 
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and  cfmried  through  all  the  other  stages  of  re' 
vieir. 

m  .  y  .     ^ 

m 

It  is  not  competent  to  amend  a  libel  in  thi^ 
wajt  (unless,  indeed,  the  amendment  he  in  £&• 
vour  of  the  defender),  Where  the  defender  has 
never  entered  appearance  at  all,  but  allowed  the 
whole  pnxreedings  to  go  in  absence.  In  such  a 
situation,  it  is  bya  supplementary  action  aloile^ 
that  the  defects  of  the  original  libel  can  be  re^ 
jBedied>  or  its  omissions  supplied. 

■  ■ 

The  same  course  also  must  be  followed  iii 
another  case^  It  has  been  seen,  thiat  after  « 
certmn  stage,  an  alteration  or  amendment  of 
the  libel  is  no  longar  competent.  But  the 
pursuer  is  not,  therefore,  shut  out  from  att 
means  o{  redress.  Even  where  the  ease  has 
been  finally  decided,  and  decree  has  gone,  out 
against  him,  he  may  stUl  bring  a  new  action  in 
many  cases,  if  he  insist  on  different  tnedia  conr 
cbidemdi}  ^And  if  entitled  to  do  this  in  the  very 
face  of  decree^  much  less,  surdy,  can  he  be  hfir^ 
red  by  simple  litiscontestatioD,  or  any  other  step 
of  a  depending,  process.*"    Here^  however^  iM( 

*  Ersk*  b.  ivj  t.  3,  §  3.    Karnes's  ElucidEtions,  art.  28.    Patoa 
igainst  Stirling,  22d  June  1681 ;  Mor.  Diet.  p.  12,229. 

^  **  It  SBust  be  kept  in  view»  Unt,  witb  regard  to  the  pursHer*  ha 
^  is  BOt  barred  by  Utiicontestation  from  making  new  alledgeancevt 
**  and  insisting  on  new  media  condudendi  «*  for  if  a  decreet  does  jiet 
**  exclude  him,  tta  less  an  aet  of  litiscontestation.**  Kames,  Fol* 
nict.  ¥ol.  ii»  p.  ]i99.  The  same  observation  is  likewise  given  in  Mor* 
Diet*  p.  12»131#  in  a  note  appended  to  the  case  of  Thornton  aiyd 
-Stncban  against  Keith*  10th  January  1627. 
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he  cm  BO  longer  alter  or  tmeml  1119  orq^iMl 
libel,  he  must  [uroceed  by  supplementaiy  action ; 
which  being  r^^ularly  executed,  called,  inroUed, 
ke^aB  in  other  caies,  he  nuty  get  remitted  to, 
andoonjmned  with, the  previous  process^  in  com«> 
ason'fiimK 

iL  Cf  ihe  Defiok^.^^Afier  what  has  been 
said  abore,  with  regwrd  to  alterations  of  the 
Ubel,  a  very  few  wwds  should  suffice  on  the 
subject  of  Defences.  Most  of  the  enactments^ 
indeed,  which  regulate  the  one,  apply  also  to 
the  4ither^  For  instance,  under  one  act  <tf  se- 
defuttt^  it  is  equally  incompetent  for  a  Defender 
M  for  a  Pursuer,  <'to  prc^xme  any  new  alledg* 
^  anoes,^  after  an  act  before  answer-V  and  stiH 
more,  of  course,  after  tan  act  of  proper  litiscon- 
testation. Under  anotlier,  again,^  the  v^y  same 
rules  which  ^^j  to  amendments  of  the  libel,  are 
enacted  with  regard  to  giving  in  alterations  of 
defences,  ^*  forty^i^ht  hoars  at  least  before 
^  hearing^ :  and  the  same  requisites  of  ^<  intima- 
^  tion  at  the  bills,^  and  of  payment  of  '<  thirty 
^  diillings  sterling,  at  leatft,  1^  costs,"  are  de« 
dared  to  be  necessary.''  ^    The  act  of  sederunt 

>  A.  S.  23d  July  1674. 

»  A.  S.  l8t  January  17269  g  5,  which  enacts*  **  That  the  defend* 
<*  er«  in  hia  answer  or  defences,  which*  by  the  former  act,  (A«  S. 
••  15Ch  February  172S),  are  ordained  to  be  returned  with  the  pro« 
•*  eesi»  do  particularly  set  forth  at  length  the  state  of  the  ftct  and 
*•  case  as  he  a^bnits  and  acknowledges  it  to  be,  as  also  the  whole 
**  facts  upon  which  he  is  to  found  and  plead  any  defence  i  Airn  if  by 
'*  reason  of  any  new  discovery  the  defender  is  oMIged  to  dUen  any 
'<  part  of  his  answers  or  def^mces,  that  he  give  in  that  alteration  In 
<•  writing  48  hours  at  least  before  bearing,  and  in  thai  case  shall  be 

««  obligetl 
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lAlO^  indeed^  does  tiot  directly  embrace  the 
sabfeet^  of  altering  or  adding  to  defences :  for 
vhOe  wkfa  regard,  to  amendmeDts  of  the  libel 
it  hys  down  the  very  distinct  rvles  formerly 
nbtieed*  all  that  i3  said  of  defences  is^  ^  that 
^  they  (the  Lords)  wilt  rigidly  enforce  the  ex« 
*'  isting  regulations  with  regard  to  defences ; 
*'  and  they  do  order  and  enact,  that  the  said 
^^defenoea  shaH  not  contain  argument,  but  on-- 
*^  ly  a  concise  statement  of  the  facts  on  which 
*<  the  defender  founds,  and  a  summary  of  the 
*^  pleas-  in  law  which  he  is  to  maintain,  as  a{H 
«"  plicaUe  to  those  facts.^ ""  But  whether  this 
havie  bein  the  etifect  of  mere  omission  or  not,, 
sofhr  at  least  th^e  needs  be  no  doubt,  that  how 
competent  soever  it  may  be  at  other  stages  to 
amend  or  add  to  a  defencci  such  an  alteratioa 
''shaft  oerer  be  received  after  a  proof  lias  been 
*^  allowed,  or  in  cases  where  no  proof  is  allow- 
**  ed,  unless  produced  with  or  before  the  second 
^representation  against  the  Lord  Ordinary's 
*'  first  interlocutor  on  the  merits  of  the  cause."  * 


tMiged  to  pair  SOs.  sterling  at  least  of  cotto  to  the  pursuer  |**  **  and 
that  the  giving  in  of  such  amendments  and  alterations^  whether 
"  upon  libel  or  defences,  shall  1^  intiiiiated»**  &c« 

A  A.  S,  7tb  February  18ia 

*  This  enactment  is  contained  in  the  same  act  of  sederunt  IBUK 
aad  has  tiiere  rdatkm  only  to  amettdmenta  of  the  libd.  But  if  it  be 
considered,  that  the  chief  alteration  effected  bj  it,  even  with  regard  ta 
these,  was  the  suhsUtution  of  a  more  dlstinet  period,  in  place  of  the  in- 
definite term  of  litiscontestation,  it  seems  not  unreasonable  to  mako 
a  similar,  substitution  la  the  case  of  defences.  What  was  the  old  laW 
on  this  sutjeet  may  be  s^n  from  Brsldne,  b.  Iv,  t.  i,  §  68,  where  he 
siya,  that  «•  to  discouraga  affected  delays,  a  rule  hath  been  established^ 
^  m  our  inractice,  that  if  an  act  before  answer  hath  been  extracted  ia 

a  cause  admitting  ce^rtain  fiicts  to  proof;  parties  are  precluded  fron» 
VOL.  II.  D  "  founding 
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The  mdde  in  whidi  the  altdratlon  '01"  addi-' 
tion  is  usually  brought  forward,  is  in  the  shape 
of  additional  defences.  In  all  cases  reception 
may  be  opposed  hy  the  other  party ;  and  if  ao^  a 
debate  wUl  generally  ensue ;  which  debate,  with 
any  subsequent  discussion  that  may  arise,  will- 
be  conducted,  of  course,  in  the  usual  manner* 

■ 

It  is  only  necessary  to  add,  that  wherever  the* 
alteration  arises  out  of  res  noviter  veniens  ad  no^ 
iiliam,  and  this  can  be  made  out  to  the  satis- 
faction of  the  Court,^  the  restrictions  noticed 
above  do  not  apply.  On  the  contrary,  every 
such  defence  is  competent,  and  may  be  pro- 
poned in  any  stage  of  the  cause,  before  the  dis- 
cussion has  become  final.  The  new  plea,  how- 
ever, must  be  one  founded  on  fact^  and  not 
simply  on  law.  For  it  has  been  decided,  '*  that 
'*  after  litiscontestation,  neither  exception  or 
^  reply  might  be  proponed,  as  noviter  veniens 
^^  ad  Tiotitiamt  where  the  same  consisted  injure, 
**  seeing  no  party  ought  to  be  ignorant  of  the 
**  law  ;  and,  therefore,  that  allegeance  of  novi' 
••  ter  venienHs  ad  dures,  could  not  be  desired  to 

• 

<*  founding  a  plea  upon  any  new  allegation,  though  it  should  be  com- 
*•  petent,  which  wajs  neglected  to  be  offered  when  the  act  was  pro* 
**  nouneM.**  Now,  the  rule,  at  stated  in  the  text«  only  reconciles 
and  adopts  the  fame  principle,  to  those  cases  where  no  act  before  an* 
9wer  cobM  possibly  be  pronounced. 

'  A.  S.  20th  November  1711,  §  16,  Which  contains  a  **  ccrtifica* 
**  tion,  that  any  alleageance  not  proponed  timeously,  as  said  is,  shall 
*'  not  be  heard  thereafter,  unless  it  be  come  recently  to  knowledge, 
**  or  to  the  proponer's  observation ;  and  that  in  either  of  these  cases, 
**  he  pay  a  mulct  to  the  other  party  for  his  expenses,  to  be  modified 
**  as  there  shall  be  cause :  And  in  all  cases  where  it  is  pretended  that 
'*  an  alleageance  is  but  recently  come  to  observation,  the  same  shall 
*•  be  instructed  by  oath,  and  no  otherways.** 
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«*be  proponed  by  anj  .^wty,  but  wbere  the 
'*  same  coadisted  ift  fad$9  and  also  where  the 
^^  proponer  instantly  showed  the  instractioQ  aad 
"  verification  thereof,"  * 


■  f '  '• .  r  f 


§  S.  Of  remitting '  and  cottfaining  ProCestts  ob  coiu 

tiqgentiam.  . 

1.  Of  Remitting. — ^When  two  or  more  pro- 
cesses  are  so  connected  with  each  other,  that  tbel 
circumstances  of  one  axe  likely  to  throw  light 
on  the  rest,  the  processjirst  inrolled  is  consider- 
ed as  the  tedding  j^ocess :  and  those  subsequent- 
ly brought  into  Court  (wjiether  before  the  sanie 
Division  or  no)  ^  may  be  remitted  to  it,  ob  con- 
iingentiam' 

This  is*  generally  ^pne  oh  a  simple  motion. 
But  where  the  pther  party  objects,  he  will,  of 
course,  be  heard  On  his  reasons,  and  the  case 
may  thus  b6  carried  through  all  the  stages  of  a 
long  discussion* 

«  Touch  against  Hunie,  9ih  June  1624;  Mor,  Diet.  p.  i3,129. 
'  48  Geo.  Ill,  c.  151,  §  9. 

■  808861*8  Form  of  Process,  p.  9%.  It  may  sometimes  haj^n, 
that  the  .process  $rst  inroUed  is  not  the  first  in  actual  dependence  before 
the  Judge.  iSince  the  division  of  tiie  Cdurt,  tor  (n^tance,  it  has  oc^« 
coned  ofteper  than  once^  that  the  Ordinary  for  the  week  has  not  been 
able  to  go  through  the  whole  cases  in  his  roll,  and  the  arrear  then 
left  by  Kim  bad  to  lie  over  till  taken  up  by  the  next  Ordinary  for  the 
same  Division.  Tn  the  fneantime,  however,  the  Ordinary  for  the 
other  Division  had  called  his  cases,  which,  of  course,  iu  point  of 
priority  of  dependence,  came  thus  to  have  th^  start.  Qtiasrct  In  such 
a  situation,  would  the  process  first  fnrofled  have  the  precedence,  or 
that  which  was  first  in  dependence  before  the  Judge  9  This  question, 
it  is  believed,  has  not  yet  been  decided,  but  the  prevaih'ng  opinion 
teems  to  be  In  favour  of  the  latter  supposition* 

B  2 
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The  efttet  ol  lenritting*  causes  in  this  man- 
fier  is  merely  to  hriog  them  before  the  same  Or- 
dinarjr.  As  to  every  thing  else^  they  remaan 
quite  independent  and  distinct  ^— they  may  hafve 
different  clerks ; — they  must  be  inroUed  under 
their  separate  names ;— the  pleadings  may  be 
altogether  unconnected ;— -and  no  step,  taken, 
merely  in  the  one«  will  prevent  the  others  from 
sleeping.  ^ 

2.  Of  Cofytming.'-^'When  the  different  pro- 
cesses, however,  have  thus  been  once  brought 
before  the  same  Ordinary,  and  their  connection 
is  so  intimate  as  to  call  for  their  being  etnyain^ 
ed,  they  become  Mended^  as  it  were,  by  this 
new  step,  into  one  single  process.  The  whole 
procedure,  therefore,  is  now  strictly  connected ; 
the  same  inrolments  and  fees  of  Court,  the 
same  pleadings  and  steps  of  procedure,  suffice 
for  all.  Neither  can  they  any  longer  be  con- 
ducted by  different  clerks ; — ^but  he  who  was 
clerk  to  the  leading  process  before  conjunction^ 
now  also  become^  clerk  to  the  rest. 

The  procedure  in  getting  processes  conjoined 
IS  the  same  as  in  getting  them  merely  remitted ; 
with  this  only  difference,  that  no  conjunction 
can  take  place,  unless  the  whole  cases  to  be 
conjdned  are  regularly  before  the  Ordinary  at 
pronouncing  interlocutor  v — ^That  is,  they  must 
either  be  all  in  the  roll,  or  aU  at  atnzandum  to- 
gether. 

<  Russers  Form  of  Process,  p.  6^ 
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§  3.  O/*  Wakening  a  Flroeess  when  oiUep. 

It  has  been  already  obsenred/  that,  after  a 
summoiis  is  regularly  executed,  if  it  be  not  call*- 
ed  bjr  the  defk,  withiA  year  and  day  from  the 
day  lof  cDmpe^nce,  the  instance  perishes :  aad 
before  the  pursuer  can  f^gain  insist  in  his  clainif 
he  must  bring  a  new  ^c^on.  Having  been  so 
calledt  however/  the  same  consequences  do  not 
result  from  any  futui\e  delay ;  for  that  step  be- 
ing so  far  considered  m  the  light  of  a  judicial 
procMding,  there  now  comes  to  be  a  depending 
process ;  which,  though  it  may  occasionally  be 
altowed  to  fall  asleep,  does  not  on  that  account 
perish  dto^ethiK*,  but  ^  may,  at  any  time  with* 
^in  the  years  of  prescription,  be  revived  or 
^  wakened.''  * 

A  process  IS  said  to  full  asleep^  when  it  is  al- 
lowed to  lie  over  for  year  and  day^  without 

«  Vol.I,p.t85,Kote«. 

"  See.  the  caBtig  here  alludeA  t|0  eziflained  VoL  I»  p.  ItS  et  tcq. 

«  Enk.  bb  iir,  1. 1»  §  62.    See  alao  VdL  I,  p.  189. 

7  pur  fttBtitotional  writers,  when  treating  of  tfiii  mibjeet*  teem  to 
consider  the  process  as  asleep  after  the  cipiry  of  a  year  only,  and  no( 
^ffeafMd  <%,  ta  mentioned  in  the  text.  See  Stair,  b.  iv,  t.  84,'§  4w 
Mackenzie,  b.  iv,  1. 1,  §  35.  Bankt.  h.  iv,  t.  24,  §  66.  Erik.  b.  ir, 
1. 1,  S  62.  But,  on  the  other  hand,  there  is  the  aathority  of  along 
and  uninterrupted  practice :— of  all  the  difE^rent  forms  of  proeess;— 
and,  what  is  still  more  decisive,  the  style  of  the  summotas  of  waken- 
ing itadf*  viz.  ••  Since  which  time  the  said  process  has  lain  over  for 
**  the  space  of  year  and  day^  without  any  step  being  taken  in  it,  and 
•*  has  thereby  fallen  asleep."  See  Russel't  Form  of  Process,  p.  17Si 
Form  of  Process  by  a  Member  of  the  College  of  Justice,  {Edinburgk, 
1789),  p.  307.  DaUas's  Styles,  p.  313.  Juridical  Styles,  vol.  ii, 
p.  1S5.    And  Bell's  Forms  of  Deedsj  &c.  vol.  vi,  p.  140, 142.    The 
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any  judicial  proceeding :  And,  so  long  as  it  re« 
mains  in  this  situation,  its  whole  effect  is  sus- 
^nded,  end  no  step  can  be  taken;  eHBer  direct- 
ly in  itself^  or  in  any  matter  to  which  iti^  de- 
pendence constitutes  ail  esd^ential  requi^fte.* 
Neither  can  a  party  teforced^n^ii  white  this 
fftate  of  things  continues.  The  proceisb  must 
trst-^  wakened.^    Which  may  be  don^  in  one 

'-:.  •-.■•!...• 

lace  Mr«  Alexand&r  Tait,  clerk. of  ^sessioiiy  (a  gentleman  of  tbe  r^gs% 
(extensive,  experience,  and  to  whom  t)ie  profession  is  chiefly  indebted 
fbr  that  valuable  body  of  acts  of  sederunt,  afterwards  ptibHsfaed  by 
)iia  8on}»  likeirise  supported  t^  sape  opinion.  For  in  a  manuscript 
work  on  the  forms  of  the  Cofurt,  with  access  to  which  the  author 
has  been  most  kindly  hondureil  by- the  present  Lord  President,  he 
notices  Mie  dilftrtnee  that  subsists, between  our  writers  and-  the  prac» 
^t9  of  th^t  day,  and  thjen  sf^es,-;^ *  ISth  January  17^  In  a  caus^ 
«  bi^ore  Xord  Justice-Clerk,  I  gave  my  opinion,  that  a  cause  call* 
«*  ed  12th  January  17.79  was  alfve  IStb  January  1T80.**"  T^i^VJfS: 
tit.  •«  Process  of  Wakening." 

'  "  While  a  process  is  sleeping  no  step  is  competent  in  it,  whe« 
*f  ther  in  t)ue  pjrocess  ftsf If  or  i^  apy  tiding  founded  u|K)n  it.  Thus, 
*<  in  a  ranking,  if  the  process  is  sTee^ing,  an  application  for  seques- 
*•  tration 'founded  upoh  it  ivill  be  void,  ttnlcsa  the  ^process  is  pre- 
*'  viously  wakened*  A  process  sleeping  is  held  not  to  be  in  Court ; 
**  and  no  intimation  of  any  incidental  petition  in  it  can  be  made,  un- 
*'  til  th^  process  is  wakened.  Nay,  even  after  sequestration  is 
*'  made,  if  <he  ilictor  dies,  n&  application  can  be  made  or  Intimated 
**  for  having  a  new  faetor.  Appointed,  unti)  tbe  process  is  again 
**  wakened.  So  thjB  Lor^^'^  ^rgu^d  in  a  dispute  bf^tween  ^r.  Charles 
**  M*Dowal  and  the  Creditors  of  Crichen,  l^ith  November  1777  and 
«  9th  ^uly  1778  ;**  (npt  reported  upon  tjiait  pointy  Tait's  M§.  iit. 
Mupro  cU.  . 

And  in  a  former  passage  Mr.  Tait  states,  that  "  no  inhibition  nor 
*■  arrestment  can  be  raised  op  a  process  which  is  sleeping.    But  if 

V  either  of  them  is  raised  on  a  depending  process,  they  continue  not- 

V  withstanding  it  should  fall  as^ep  afterwards.  Fount,  v.  ii,  p.  ^9, 
f*  Milne.**  C27th  November  1698 ;  M^,  Diet.  p.  8,158).  Tait*s  MS. 
ut  tupra. 

*  "  Though  all  actions  before  the  Lords  are  with  continuation  of 

•••  days,  whereby  the  parties  must  attend  tilf  their  turns  of  calling 

*'  come,  yet  it  were  unreasonable  that  they  should  be  obliged  con- 

»•  stantly 
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of  two  ways,  either  of  ^oaseiit  of  parties,  or:  ))y 
a  regular  summona  of  wakening. 

^  .:     L  OfComaUofPartiesi,       ;     . ':,   .> 

Whbn  a  process  is  to  be  wakened  of  conser^f^ 
the  whole  procedure  required,  is^.  to  state  that 
consent  in  a  mutual  minute,  signed  by  the  coun- 
sel for  the  pities :— rand, .  havipg  inrolled  the 
cause,  to  make  the  necessary  motiob.  The  Lord 
Ordinary  tipon  tlf is  will  at  once  wakeathe  pro- 
cess; and  pvonouBce  such  pther  ofder  i^Srthe /cir* 
cumstances  of  the  ddse  sc^m  to  Qall  Cor^  j  Wberj^ 
there  are.ldifferent  partiesiic ^  the  cq&squI;:  of .  all 
must,  of.course,  be  obtained,  or  a  suqpimo|^9  of 
wakening  re$<Hrted  to  in;  cpmnaojEi  forna  r  4gfun8it 
such  as  rrfuise;to  ccmcur.    :i  >li:  -  .-..j;    . 

.......  >  .    -I  ..  >  .     .1.    \      ...',<•        ■    V<:*4.ii*Ju 

ft^haJB  been  said,  ■  that  ^  p^qedure  oniibotii 
'^  sides- without  challenge  ^ii^ill  be  undevsttiodcras 
**  a  passing. from 4tie  ol^ectioli,'  that  theij^ooes^ 
*^  is  sleeping:  and  by  such  procedure  the  process 
V  is  teid  tdfbe  mk\i%n6Sii'Tetnm'Apsisiietk.^ 
^ : wif houit  either  ^  summoasi  ^of  wiakemngion!s^ji 
ff  natur^'  ^  (of  the  ^  Jildge).  J  i  Out.this>qs;a':ieam 
which  will  seldom,  if  ever,  occur :  yet  should  it 
at  any  time  so  happen,  ther^  -  sefciife  lio-  reasoi^ 
for  rd'^bto  feuch  a  VJiituki  cbnS6tit,        '     \ 
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**  st%nU|^  to  attend  iivitl^out  b«in;  ciall^  ;  and*. therefore*  4^  the  pur- 
**  8uer  at  any  time  neglect  to.call  theni  ifbr  a  who^e  year,  he  ca^ 
*<  have  no  process  till  the  defender  Se  cited  a|;ain,  which  is  called  a 
*:*  wakeiUng;  because  the  principal  p^oftess  became  to  be  (slj!f  it  were) 
^r'iat^  after  \htLt  year/*    Stalr^b.  fi'i  tVS^  §  4.     •    ■    -  ''  - 

*  Tait's  MS.  W,  wpra  ctA  *  '[    ]    . 
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If  any  of  the  parties  be  ninor^  it  may:  be 
questioned  how  far  a  oons«it  adhibited  on  tbeir 
part  would  be  sufficieut.  But  there  can  be  no 
doubt,  at  all  etrentSt  that  in  such  a  case  the 
safest  as  well  as  most  prudent  course  would  be» 
to  proceed  agreeably  to  the  stricter  practice,  and 
to  bring  a  regular  summcfns  of  wakebing.^ 

;  Sf.  Of' the  Summmsof  Wdk^ing. 

Wnmf  it  is  ntcessavjr  to  proceed  bj  sum** 
monsi  it  is  alike  competent  to  pursuf  r' and  de« 
fender  to  take  timt  step.  The  ibrm  of  the  siim« 
mens  is  expkrined  itf  every  style*baok;  In  ge- 
neral,^ it  proceeds  upon  a  bill  i  ""-^atid .  after 
narrating  shortly  the  prindpal  process^  ><  ccm* 
<<  eludes  against  all  the  pasties  cited  in  the  first 
^<  summons  to  hear  and  see  the  foresaid  action 
^^  cMtA/  wakened,  and  beguik  where  it  last  left, 
^ .iilsisted  into,  and.  justice  adibinistrated  there* 
^-  iny  t|ll  ike  final  dmsioit  of  ihe  cause.'*  ^ 

,  ,  .This  .sunmpnailmst  be  €dBed  in  the  sataoe  way 
wptis  aqordiniaiy  action ;  and  if  the  ether  party 
eater  appearance^  it  .musk  likewise  be  gn»m  w( 
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.    «  TailVllS.  IMi,  jMira  «M^      . 

«.  •  ■ .     ■      •  . 

*  That  is,  when  vaiS9n\  td  hf  executed  pn  th»  ahort  imdncUs.  U 
raised  on  the  common  kutiit^t  iiol>iir  is  held  to  be  requisite.  See 
Vol.  I,  p.  88. 

*  S^  To].  I,  p.  87  and  1^  ^  also  ibid.  p.  88,  and  i67»  where 
iSyb  iniudm  of  this  summon^  aire  explained. 

^  Ap  attempt  was  once  made  to  cite  new  parties  in  the  wakening ; 
out  this  was  found  to  be  incompetent.  Senton  agains^  Eentoiv  XBtti 
December  16S9;  Mor.  Diet.  p.  12JM» 

S  Mackenziei  b.  iv,  1. 1,  §  3S» 
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to  see.  It  is  not  necessaiyt  hdwever,  that  it  be 
inrolled  in  the  weekly  Outer  House  rolls,  as  is 
done  in  other  cases  i^  For  after  the  steps  of 
outgiving  and  returning^  tfie  principal  process 
is  held  as  ahready  wakened,  and  may  be  put  to 
the  Ordinary's  band-roll»  and  again  insisted  in, 
upon  simple  production  of  the  summons  of 
wakening. '  If  no  compearance  have  been  en« 
tered  for  the  other  ^arty,  the  procedure  is  still 
farther  shortened.  I^  this  case,  the  steps  of  out- 
giving and  returning  are  also  dispensed  with ; 
«nc}  on  prodiiction  of  the  wakening,  the  principal 
action  is  at  once  taken  up,  and  may  be  urged 
to  ^  cohclw^oi^t.  as  if  it  bad  neyer  ^eei|  asleep. 


leaving  this  subject,  it  may  be  observ- 
^Ab  that  a  process  does  not  always  sleep  where 
year  and  day  have  elapsed  since  the  date  of 
t;he  last  judicial,  proceeding.  ^<  An  action  thaf^ 
^*  stands  upon  the  proper  Inner  House  roll  can* 
•*  not  sleep ;'  because  the  pursuer,  by  carrying 
^  it  to  that  roU^  haS  done  all  in  his  po^^er  to 
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•  ^  Stair,  6.IH,  t^S4,  I  S.    Set  alsa  Tatt*8  MS.  at.  '« Prbces  of 

**  Wdtming,**  iHi«i^  ke  stfys,-^"  /fhere  ft  no  need  for  inrolliitg  tlie 

^  wakenii^  lii  wof  roU,  «r  obtaining  an  interlocutor  wakening  the 

**  pVMMff  or  Snditig  fkM  it  ift  wakened  ;  fbr  being  an  aceessary  ac« 

**  ttoa,  and  InleMcd  mtrely  to  remove  the  objection,  that  the  prin« 

^  eipal  prcMtta  ii  sleepiag,  it  is  aufficient  for  that  purpose  to  produee 

**  it  in  Ac  prlndj^  f"^octe,  as  above.'   And  so  the  Lords-  thought, 

^  ia  a  caae  «^IHi  oefeorred  February  1768,  'Ross  of  Pttcalnie  againat 

'*M*Kenzie;   and  the  same,   11th   August  1773,   M*Lean;«nd 

"again,  SOth  July  1778,   Henghan  against  .Galloway,*'  (none  of 

^Hem  apparently  reported  cases).    Mr.  Tait  adds, — •*  In  this  casji 

^  dmteiliiia;:tt  waa  eontended,  that  the  wakening  ought  to  have 

**  Wen  inttrtlMEiB  the  Outer  House,  and  rettit  to  the  «leefing  pn^ 

*!  ces  8  But  thi«  was  disregarded**'    Tait's  MS.  md. 
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«^  bring  it  to  a  decisiofi.*  Nor  citn-an  action, 
^  in  which  a  decree  M  prdiioutfced;  sdffer  afty 
^  such  suspension  *r  beckuse;  by  ttee^^reb,  th9 
^  action  has  received^  its  foH  completion  :  und, 
^  consequently,  the  decree  may  ^be  e^x^tratted  af« 
i*  ter  the  year  is  elapsed;^  witbont  tUf^  necessity 
•>  of  a  wakening  ;*'J  »ay,  even  bey ondi  the  year^ 
of  prescription.'^  If/ however^  the^  decree  <£u«r 
pronounced  ^  be  Mt  a.  ftaaj  decreet  efnding  the 

*  In  Uie  same  i;n«9ner«  Lcr4  SjUi^r.«ij^^<*^^ncIudc4  paxues  igrfs 

V  not  ezpludcd  for  'want  of  a[wakenii)g,'  because  ihet^  rec^uUrQr,  there 
•«  is  no  nee4  of  the  €li€nk*4'Utdhimg>up6d'n^w fliattfer  olf  «feti  fo^ 

V  ao*kigif,tobeft4vi^ftftut|JiftBf|oUil^  i^.^  8^.S.^)S 
and  thU  appears  pot  only  to^1>e  .sanctiened  bva  case  reported  bj^ 
hiihieir,  (Broifie  agahist  Lord 'tehmtire;  t«t  Jaiy  idiH'Mor.-DiVt; 
p.  12f  168) ;  but  at  first  sight  seems  even  to  be  countenanced  by  an 
e9:pres8U>n  In  the  A.  ^.  .^th^oy^in^r  HSO.^  4f  is  pl^s^ved  by.'Mr. 
Tait,  however,  «'•  it  is  not  easy^o  see  any  rinson'wHy  a'conciuded 
«*  -ciMise,  nofinHttediMj'shdnld'iMi^BlMlpm  well  9M'miy4iltftfji^{U.^ 
^  »«  P^ol^esa  of  W^ei^pg),*'  ,A^)1  wI^b.  lH^op^^l^;COf^Bidered^;.t)Mt 
act  of  sederunt  abov^  alluded  to,' does  not  Justify  aqy  oth^r  opinion* 
It -says,  ••  there  Is  no  'necessHy  to  ^k^i conclUdhkr  'catuWrf,  (the 
i<l  j|9ipei  liaring  never  iieptiMiiseAn  kPi^sj^thfid^  mflth  the  'I#«rdi 

V  ,wiU i^^yise .and proceed .inocct^viy^'fo pieba^^iftrUfrnm^ »**,JiJ^ SU 
6tK  iCove'mber  1689) ;  so  that  it'  applies  not  to '  concluded 'causes]  in 
gBnehtf,  Ofiit  to  ttKhotalyas  hAw^btetk  nigalimAfUmMi.  lloW,-  as 
to  these,  there  can  be  no  doubt ;  for  the  rule  laid  down  by  Erskine» 
In tb^  te^y asip aU  cases :^t|inidiDg  io4he ToU,,|ili8  n^ver  Ifeen dispute 
9^,  P.«5rh«?»  i*wd  Sta^r  ^m^H^  neiDerr^^^K  to4«ctr|i)e  to  be«luv 
rif fl  (ln^h^r  than  this.  For  fn.anothef  fji^sf^e  (pnsi^^a^y  posterior  to 
thi|t.%uote^d above,  jtie ef presf^fti^Up^Vin ^h|/ii9aiHi«r,.*-f •  Qosfdn^e^ 
•«  cfljusef  o«4»  femg  i«ra^r«»wJn»^  to  ^,  wi^ptit^,itfpngh  .a.yeap 
♦,*  elapse.^fter  their  inrpljment,.*:.<f|*iy,;t..4^i  §13).  Ii|  this  aense^ 
^tie^efore,  (^.4  itr  SjeenRa  the  4>n;j :  proper  o^a)^  bis  ^rd^ip.  may" 
easily  be  fCf^^tHfiUi^.m^tilm^eV^^^^^  author!^ 

'•'i*fir8k.b.iv,t.  1,8  6?:  ••-'••        •    '"'^    ■   '■'    -•'■^^•-    ■•■ 

*'       •  •  .   ■      . .     ..  •  .  • • 

X  «T.a^f«'  MS.  <i/.  tttpr^^  .'^See.also  a  case  of  lhei^lijhop,of  Mur- 
r»y,  &tli  Mfnrch  l^Sil  i  ir^pptlffd  Vy  Fount.  i?ol.  iil  it  :2f}ft»ihere  wler- 

red  tob  ■',■';"'  -•■:     '..  '.  •  ';  •    • 


69 


^  whole  cause,**  but  rather  a  sort  of  interlocutO'^ 
ry  decemitur^  upon  which  some  farther  proce^^ 
dure  yet  remaibs  to  take  place, — in  this  case 
the  process  has  been  found  to  sleep  <<  like  any 
^^*  other  process,  it  being  upon  the  matter  only 
^  an  interlocutor."  ^  It  has  likewise  been  de* 
cided,  with  regard  to  actions  depending  in  the 
sheriff  courts,  that  they  do  not  sleep  when  taken 
to  avizandum^  however  long  they  may  l^e  before 
the  judge.""  But  this  decision  proceeded  on 
the  'common  practice  in  these  inferior  courts. 
In  the  Court  of  Session  a  mere  taking  to  aW^ 
zandum  does  not  prevent  sleeping,*"  although 
the  reasoning  quoted  above  on  the  subject  of 
inrolled  cases,  would  seem  equally  to  apply 
here.  . 

It  is  likewise  to  be  kept  in  view,  that  where 
in  the  principal  action  *^  there  are  different  con- 
^  elusions  in  the  summons,  and  different  defend* 
^'  eris  to  whom  these  conclusions  apply,  insisting 
^  ag&inst  one  defender  will  not  prevent  the  pro- 
"cess  from  sleeping  as  to  the  rest.  In  this 
^*  case,  quot,  articuli^  tot  libelli.^    But  where  the 

%^  White  a^Qst  Oswald,  7th  January  1709 ;  Mor.  Diet.  p.  1S,170. 
^  Logan  against  Howatson,  2  let  July  1775 ;  Mpn  Diet  p.  10,49^. 
»  Taifs  MS.  tit.  •»  Process  of  Wakening." 

*  Tidt*s  MS.  M  niprcu  lliere  is  here  an  addition  on  the  margin 
to  this  e£rect.-r*«  An^  upon  the  same  principie,  it  is  argued,  that 
**  where  in  a  summons  there  are  different  conclusions  against  th^ 
**  same  defender  perfectly  distinct, — as  conclusions  for  payment  oC 
'*  two  or  more  separate  grounds  of  debt,  insisting  in  the  process  for 
**  one  of  these  only,  and  confining  the  plea  to  that,  will  not  prevent 
^'  the  process  from  sleeping  as  to  the  rest/'    But  this  doctcint  ii^ 

nwre  than  doubtful* 


to 


^  condiudon  is  one,  and  the  questioii  olalj,  a^ 
'*  gainst  which  of  the  defenders  it  shall  take 
^  place»  insisting  against  one  will  keep  the  pro- 
^*  cess  alive  as  to  the  whole.  For  it  truly  re* 
**  solves  into  a  competition,  in  whidb  they  are 
^  all  equally  concerned.**  ^ 


^^-  Of  repeating  a  Summoiu  or  Proof  incidentet; 

i.  Cf  repecUing  a  Summons.^^A  defender 
may  oftaa  have  a  sufficient  defence  against  a  suit, 
jet  that  defence,  at  the  same  time,  be  such,  that* 
it  can  either  not  be  pleaded  at  all,  or,  at  least^^ 
not  so  wett  by  way  of  exception  as  by  way  of 
action :  And  sometimes  also  the  procedure  bj 
action  may  become  necessary,  in  order  to  put 
the  case  in  {uroper  form.  When  this  happens, 
it  would,  in  strictness,  be  requisite,  that  this  new 
action  at  the  defemler's  instanqe  should  be.  mis- 
led, execute,  and  £alled,*-carried  through  aU 
thq  other  preliminary  steps^— hquuI  a^erwar^  jrt^ 

'    .9  TaH's  Af  S.  iiU  xupra^  and  Earl  of  LauderdaU  again^  Lord  Tcs> 

ter,  &c.  Sd  February  1710;  Mor.  Diet.  p.  12,170.  In  farther  illus* 
,  ^ratiop  of  tho  aaxne  subject,  Mr.  Tait  adds  in  a  Note,—-*'  In  ranki^v 

V  and  multiplepoindingsy  it  often  happens,  that  the  litigation  laK 
*  *'  fbr  xdaoy  years,  sometimes  upon  one  Interest,  and  sometimes  up- 

f  *  on  another.  And  it  may  happen,  that  the  interest  of  a  partienlar 
,  *<  creditor,  though  in  process,  has  been  the  subject  of  very  little^  or 

*^  of  no  discussion  at  all,  during  the  whole  of  the  dependences.  Yet 
.  *'  the  claim  of  this  creditor  will  not  sleep,  no  more  than  the  claims 
.**'  of  |h£  other  creditors.  ,  The  whole  are  equally  litigious,  while  the 

^  isanking  or  competition  depends.    And,  as  to  sleeping,  all  of  them 

*'  are  vajpcwl  ctuiu** 
.  JkyQfain,  he  fays,—*"  A  ranking  and  sale  is  one  proce^<«>Inslstixig 

'*  in  the  ranking  keeps  the  sale  avakO*'* 
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mitted  to,  and  conjoined  with,  the  prerious  pro« 
cess  in  c»'dinary  form.  With  consent  of  the  other 
party,  however,  much  of  the  formality  and  delay 
whidi  would  thus  arise  may  be  avoided.  This 
is  done  by  what  is  called  repeating  the  sum« 
Oions  in  the  principal  action.  "^ 

The  mode  of  procedure  in  this  step  is  ex- 
tremely simple.  The  previous  consent  of  par* 
ties  renders  it  unnecessary  that  the  summons 
be  even  executed,  far  less  that  it  be  called^  in* 
rolled,  &c.'  And,  from  the  same  circumstances, 
if  execution  have  already  passed,  the  running' 
of  the  imduciiz,  or  any  other  particular  in  point 
of  fbrm,  may  competently  be  dispensed  with. 
An  that  is  truly  requisite,  indeed,  is  the  simple 
production  of  the  summons  to  be  repeated,  and 
that  the  prqper  motion  be  made  by  the  counsel 
for  both  parties.  Upon  this,  the  Lord  Ordinary 
interpones  his  authority,  as  matter  of  course, 
and  pronounces  an  interlocutor  holding  the  sum« 
moiis  as  repeated,  and  conjoining  or  otherwise 
disposing  of  both  cases,  as  in  the  circumstances 
shall  seem  best. 

>    This  course  of  repeating  a  summons  is  fre- 

*  As  to  the  legal  effect  of  suelh  a  proceeding,  however,  it  must  be 
kept  in  view,  that  a  summons  thus  repeated  wddenter^  but  not  exe- 
cmcJ^  Ac.  is  considered  in  the  light  of  a  mere  accessary  action,  and 
hat  no  ftrther  effiect  than  as  H  meets  or  neutralizies  the  conclusioni^ 
of  the  principal  process  in  which  it  is  repeated:  That  its  own  con- 
cturioiis  m^  be  sustained,  it  is  necessary  that  it  go  more  regularly 
thioiqph  the  proper  ft»rms»  lS4th  February  17479  Weir  against  White  f 
Mor.  Diet.  p.  4034^ 

•  The  fee*Cdnd  dues,  however,  must  be  paid  as  uSual^ 
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quently  followed,  where,  in  the  progress  of  dr 
suit ^  it  becomes  necessary  to  reduce  the  deeds  or 
other  writings  founded  on  by  the  opposite  party* 
Where  the  ground  of  reduction,  however,  is  an 
allegation  of  falsehood  and  forgery^  and  the  writ* 
ings  are  offered  to  be  improved  upon  thb  ground^ 
it  is  sometimes  equally  competent  to  proceed  by 
way  of  exception^  as  by  way  of  itction/  In  this 
case  no  summons  at  all  is  requisite.  The  party 
proponing  improbation  gives  in  articles  improba^ 
tory ;  upon  which  farther  procedure  in  the  prin- 
cipal action  is  sisted,  until  the  reason^  of  impro- 
bation are  discussed.  But  it  is  not  in  every  stage 
of  a  cause  that  a  party  will  be  allowed  to  stop 
its  progress  in  this  manner.  If  the  objection  be 
proponed  in  due  time,  it  will,  indeed,  seldom  be 
rejected.  But,  on  the  other  hand,  if  it  be 
brought  forward  only  towards  the  close  of  the 
suit,  it  will  generally,  and  unless  the  suspicions 
of  falsehood  appear  extremely  pregnant,  be  re- 
pelled as  incompetent,  hoc  statu,  reserving  the 
right  to  insist  in  an  ordinary  action  of  im|NrO'' 
bation  as  accords^ 

"  By  our  more  ancient  practice,  he  who  plead- 

■  There  seems  to  be  a  difllieretice  of  opinion  with  regard  to  tht 
subject  here  treated  of.  For,  while  the  written  authorities  appear  to 
favour  the  notion,  that  it  is  competent  via  exctptionis  to  propono 
falsehood,  even  against  deed*  regular  and  complete  exfack,  thert  aie 
many,  on  the  other  hand,  who  maintain  that  such  an  exception  can 
be  proponed  only  against  lUls  and  other  proper  document*  (f  debU 
Perhaps,  under  such  circumstances,  the  safer  plan  to  pursue  would 
be,  either  to  bring  a  regular  aetion  of  reduction,  or  to  repeat  a  sum- 
mons incidenter.  Sec,  however.  Stair,  b.  iv,  t.  40,  §  39.  Bankt  b.  i, 
t.  10,  §  216-324.    Krsk.  b.  iv,  t.  4,  §  68. 
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^  ed  falsehood  ai^nst  a  deed,  nrfaether  by  way 
"  of  action  or  exception,  was  by  1557,  c.  62 J: 
"  ordained  to  give  security  for  the  payment  of 
^'  a  sufti,  to  be-  fixed  at  the  discretion  of  the 
*^  Judge,  in  ease  he  should  be  cast  in  his  plea  2 
*'  and  by  a  posterior  act  of  sederunt,  January  8^ 
**  IB9S^9^  in  place  of  giving  the  security  for 

^  The  words  of  the  statute  are,-^*'  Item,  because  oft  and  diverse 
**  t^es,  parties  ar  diff^rtbd  and  pcAst-^ned  of  obteining  their  in- 
^*  tcntes  and  sentences  in  ^e^  just  aetioipie8«  be  oppOntng  of  falset«» 
*'  tea  and  improbations  quhair  throw  processes  ar  prolonged*  to  the 
**  great  hurte  of  the  saidis  parties ;  It  is  therefore  tfabcht  ezpe<Kent, 
**  statute  and  ordained  be  the  Queenis  Grace  Dowager,  Regent  of 
*<  this  Realme,  and  three  Estaiies  thereof:  That  in  all  times  cum- 
**  ming.  quhat-sum^ver  partie  proponis  falset,  and  takis  on  hand  to 
«*  fmp^oove  ony  chshter,  precept,  instrument  of  saising,  conti^act,  ol>*' 
**  ligatioB,  ac^uittaoee,  testament*  or  uther  writing  what-suraever* 
**  before  the  Lordes  of  our  Soveraine  Ladle's  Councel  and  Session*'* 
Ac.  ftc  ''oronj  uther  Judge,  spiritual  or  temporal,  within  this  redme* 
**  and  failzfe^  io  the  improbSation  of  the  aame,  the  said  pertte  sail 
*'  be  coodemned  at  the  giving  of  the  sentence  in  the  principal  mater* 
**  to  paye  ane  pecunial  summe,  as  paine  arbitral,  at  the  sight  and 
**  discretion  of  tliM  saidis  Lordes,  or  uthers  Jtid^s  qiAiatsiimei^r  t 
**  That  ane  halfo  thereof  to  be  apply  ed  and  payed  to  the  Queenid 
**  Grace*  and  the  uther  to  the  party  adversar.  Providing  alwaies* 
**  that  there  tatt  he  na  terme  ^rantedj  set,  nor  affixed  to  the  said  partie 
**  takdnS  on  hand,  and  offering  to  impfoovet  qtihitl  they  find  caution  then 
"  presently  acted  in  judgment  fir  payment  of  the  said  pained  &c, 
*'  And  this  to  be  extended  for  finding  of  silc  caution,  and  acting 
^*  atnceXL  at  the  raising  cf  the  iummonds  or  pfecept,  as  ohjectUm  offitsed^ 
•*  and  offering  to  improove  at  ony  part  of  the  proctsse**  < 

"  This  act  of  sederunt  does  tioi  appear  in  the  printed  collections. 
But  there  is  another,  of  1 1th  Jiine  1596,  whereby  **  it  is  statut  and 
**  ordanit,  in  time  cuming,  that  tlie  pairtie  persewar  of  all  improba- 
**  tionls,  or  the  advocattis  informar,  the  tyme  of  the  calling  of  the 
**  first  summonds  of  continuation,  saU  he  halden  to  consign  He  ioumct 
**  of  money  as  the  saidis  Lordls  than  sail  ihodijie,  as  for  pane  of  impro-» 
**  batioun,  in  cais  thay  failzie  in  improving  of  the  saidis  writtls^ 
'*  r^chtis.  and  evidents,  conforme  to  the  act  of  Parliament  maid 
••  thereanent,  (1557,  c.  6f ,  supra  cit,) ;  and  this  to  be  ane  sufficient 
*'  defenss  and  allegence,  to  be  proponit  be  the  defendaris,  to  stay 
^  and  impeid   all  production  of  thair  rychtis,  infeftmentis*  and 

•«  writtfa. 
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*  the  sum  nodified,  it  behoved  him  to  conis^ 
"it."' 


J 


«*  These  acts  *  however,  ^  appear  to  be  now 
^  in  disuse,  where  the  improbation  is  pursned 
^  by  way  of  action.  But  where  it  is  moved  by 
^  a  defender,  per  modum  excepticnis^  the  Judge^ 
<<  by  our  present  usage,  decrees  him  to  consign 
^<  the  precise  sum  of  401.  Scots ;  which  he  for* 
^  feits  to  his  adversary,  if  his  allegation  shall 
**  appear  calumnious."  * 

In  both  cases,  whether  the  improbation  be 
insisted  in  by  way  of  action,  or  by  way  of  ex^ 
ception,  the  party  founding  on  the  deed  chal* 
lenged,  must  abide  by  it  as  a  true  writing ;  andt 
for  this  purpose,  a  day  will  be  assigned  him. 
Great  avizandum  will  then  be  made  to  the 
Lords ;  after  which  the  cause  will  proceed,  as 
in  an  ordinary  action  of  reduction-improbation. 

**  writtis  qwbatsumevcr»  ay  abd  tphUl  the  soumes  of  money,  than 
**  to  he  modifeit  be  the  saidis  Lordis,  be  first  depomt  and  consignita 
«<  at  said  is.** 

*  link,  h.  iT,  t.  4,  §  6S.  Sec  also  Stair,  b.  iv>  t.  40^  §39;  anil 
Bankt.  bb  i,  t.  10,  §  819. 

«  Brsk.  M  supra.  See  also  Bankt.  b.  i,  1. 10,  §  216  and  220»  in 
the  last  of  which  he  says*—-**  .But  now»  by  constant  form,  the  de* 
^  finder  only  in  proponing  the  exception  of  falsehood,  consigns  the 
^  401.  to  be  forfeited  on  his  tailing  to  make  it  good  fbr  the  pursuer's 
**  expenses.  For  it  is  not  presumed  a  fwnxr  will  delay  himself, 
**  but  a  dtftndtr  may,  which  is  restrained  by  this  penalty ;  where- 
**  fore  as  the  above  statute  has  gone  into  desuetude,  as  to  the  cau- 
*<  tion  upon  the  part  of  the  defender^  and  consignation  of  a  sum  is 
*«  come  in  place  of  it,  «o  il  ii  qvUe  dboUthed  by  hrvgterate  usage  as  to  the 
**  pursuer  in  every  respect,**  And  he  quotes  in  support  of  bis  opl-- 
nioQ  M*Cultoch»  January  1731y  ^which,  however,  does  not  seem  t^ 
be  ft  reported  case.) 
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,  ?.  OfrqieaUng  a  Proof. ^^li  is  ob^eryed  bj 
Lord  Kamesy  that ''  though^  at  commou  law»  a 
<'  proofs  in  a  process  condemnatory,  is  not  held 
^  pro  veriiaie  in  any  other  proems ;  yet,fior  the 
<<  ease  of  the  wkoesses^  and  for  saving  e^^paise^ 
''the  Court  of  Session,  as  a  court  of  equity^ 
^permits  the  proof  to  be  transmitted  into  a 
'^  new  process^  and  to  be  founded  on  per  modim 
**  probafiofiis ;  provided  the  new  process  ibe  be>% 
^  tween  the  same  parties  ;-^But  with  liberty  to 
''  the  def(^dant  to  mpvei  £very  objection  against 
**  the  ^epo^tions,  that  would  be  relevant  against 
^  the  witnesseii,  were  they  called  into  Court  to 
^'depone,  a  second  time/  For  aSp  ij^i.  strict  law, 
*no  proof  is  sustaincid  but  what  is  ^|cen  in 
presence  of  the  JudgjS,  equity  wilji  not  relax  so 
far  frov^  this  rulci  as. to  give  faith  to  a  depos« 
''  itiop,  when  the  witness  himself  would  not 
''  be  listened  to/'  ^  Upon  a  principal  extreme* 
ly  sinmar^  it  would  be  competent  to  both  parties 
to  lead  an  additional  proof  in  the  new    case^ 


'  Kames*  Elucidations^  Art.  ;28«  pn  the  subjeat  pf  **  JRc*  judU 

*  Ihid.  ibid.  And  this  opinion  his  l.Qrdship  illustrates  by  referring 
to  BuntoB  against  Buchanan,  January  17S1  and  19tfa  December 
1737,  (Bontein  against  Bontdn  ;  Mor.  Diet.  p.  li,Pi3),  where  «  a 
**  sentence  o^  banishment  in  a  criminal  trial  at  the  instance  of  a 
'*  private  party,  with  concourse  of  the  Icing's  advocate,  having  been 
**  pronounced  fn  the  Court  of  Jmticiary  against  a  criminal,  upon 
'*  a  clear  proof  of  theft  and  robbery ;  the  proof,  by  authority  of  the 
**  Court  of  Session,  was  transmitted  inio  a  new  process  between  the 
*'  same  parties,  for  reparation  and  damages.  And  it  being  ohjeeted* 
^*  that  a  witness  who  had  depon,ed  in  the  Court  of  Justiciary,  was 
'*  rtndeivd  infamons  after  emitting  bis  deposition,  the  objection  wa:i 
*'  sustidned  to  render  it  invalid." 

VOL.  >I.  E 
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and  to'  re-examine' ^the  witnesses,  should  sucb 
re-examination  be  deemed  necessary.  • 

■      '       *  •  ft 

^  Biii  sucli  a  proof  is  not  commonly  sustain-r 
<^  ed'in'ii  new  procesis,  where  either  tire  pursuer 
^  or  defendant  is  difibrerit ;  and,  accordingly,  it 
^  i§  a  rirte,  that  a  proof  by  witnesses  of  the  pass- 
ive titfe,  gesth  pro  fuBfedCf  or  vicious  intro- 
mission, is  not  evidence  in  another  process  at 
*•  the -instance  of  a  diflFerent  jmrsuer/'  Yet,'' as 
lidrd  Rames  proceeds  to  observe,  "  the  trans- 
^  missioii  of  depositions  in  this  case  seems  no 
*'  less  irratiJE^sd  than  where  both  pursuer  and  de- 
<^  fendaht  afe  the  same  :  For  if  the  pursuer  be 
''  satisfied  to  join  issue  upon  depositions  taken 
*^  in  a  jprocess  where  he  was  not  a  party,  the  de- 
^*  fendant,  who  was  a  party,  ought  to  have  no 
objection,  provided  he  be  allowed  to  object 
against  the  depositions  as  against  the  wit- 
^<  nesses  themselves :  And  from  a  case  reported 
**  by  Lord  Stair,*^  it  appears  that  this  had  been 
*^  frequently  practised.  But  the  practice  ought 
^*  not  to  be  indulged  where  the  defendant  is  dif- 

*  An  itistance  of  this  occurred  in  the  case  of  Chalmers  against 
Cunningham,  15th  Decemher  1733  ;  Mor.  Pict.  p.  14,044;  which  is 
thus  noticed  hy  Lord  Kames^— '*  A  profess  of  count  and  reckoning, 

V  which  had  depended  before  acbiters,  but  without  a  final  sentence, 

V  being  brought  befcnre  the  Court  of  Session*  ^  proof  taken  in  the 

V  submission  was  admitted  as  evidence  ;  reteroingaUi^b^ection$  agaHnU 
**  ihe  tame ;  and  reterviug  alto  to  loth  parUet  a  re-^xa^tinatUm  of  ike 
*i  wUuettei  tftat  were  alive.  They  pere  alto  allowed  to  bring  au  addi* 
**,  tionflijproqff  if. necessary,**    K&meSf  M  supra, 

^  Glendinning  against  Earl  of  Nithsdale,  13th  January  1675.; 
Mor.  Diet.  p.  14,03h 
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**  ferent ;  it  would  be  too  wide  a  stretch  to  sus- 
"  tain  depositions  against  a  party  who  had  no 
"  opportunity  to  put  cross-interrogatories  to  the 
**  witnesses.  Thus,  a  decree  proving  the  tenor 
<^  of  a  bond  against  one  of  the  obligants  being 
^^  produced  as  proof  in  proving  the  tenor  against 
^^  the  other  obligant,  the  pursuer  was  not  per* 
"  mitted  to  found  upon  his  decree  as  evidence^ 
^*  which  obliged  him  to  take  a  new  proof.' 
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As  to  the  procedure  necessary  in  repeating  a 
proofs  the  Lord  Ordinary,  on  the  motion  of 
counsel,  will  at  once  grant  warrant  to  the  clerk 
of  process  in  whose  hands  the  proof  lies,  for 
transmitting  it  to  the  new  action.  It  has  been 
said,^  that  another  course  also  may  be  followed^ 
and  the  proof  be  recovered  on  a  diligence  for 
citing  the  clerk  as  a  haver.  But  this  would  ra- 
ther seem  to  be  a  mistaken  doctrine.  For, 
though,  under  such  a  diligence,  the  clerk  may 
no  doubt  appear,  and  exhibit  a  proof,  or  any 
other  writings  that  happens  to  be  in  his  official 
custody,  yet  he  cannot  deliver  them  up,  or  irans^ 
mit  them  to  another  process,  without  a  special 
warrant  of  Court. 

*^  KameSt  M  suj^a^  and  Broomhall  against  Marquis  of  Douglas* 
Ist  February  1665,  (Mor.  Diet.  p.  14,028)»  and  Glendinning  against 
Earl  of  Nithsdale,  13th  January  16T5,  (Mor.  Diet.  p.  14,031).  thero 
quoted. 

'  ««  New  Voxm  of  Procets,  by  a  Member  of  the  College  of  Justice," 
{EdUHmrgh  1799),  p.  116. 
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FORM 
PROCESS 

THE  COURT*  OP  SES3I0>J, 


PART  IV. 

OF  I'Hfi  PBdCfiBEtlNGS  IN  l^H^  INNEii 

HdUSE. 

Chap,  l 

ot?  trite  JUDGfes  Ik  *tm  m^M  house. 

UisrbEH  tliel  ancietit  form  of  fh^  Court,  the 
whole  fifteen  Judges  used  to  officiate  ih  thc^ 
Inner  Hdu^e ;  and  tb^  qudrum  necessary  td  be 
present,  both  for  the  disdharge  of  their  judicial 
functions,  and  for  the  passing  of  acts  of  sede- 
runt, &Ci  was  never  Itts  than  nine.  '  This  con- 
stitution^ however,  has  undergone  mdnf  import- 
ant' changes,  as,  indeed,  has  beefn  already  ^x- 
|)lained  in  another  place.  "^ 

•  Vol.  I,  p.  10  ct  teq. 
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The  first  great  alteration  was  effected  by  the 
act  of  Parliament,  which  divided  the  Court  into 
two  separate  and  distinct  chambers.  It  was 
there  enacted,  '*  That  on  and  after  the  12th 
day  of  November  1 808,  the  Judges  or  Lords 
of  Session  shall  usually  sit  in  Two  Divisions^ 
**  and  the  Lord  President  of  the  whole  Court, 
'^  and  seven  of  the,  ordinary  Lords  of  Session, 
**  shall  form  one  and  the  First  of  the  said  Di- 
**  visions ;  and  the  Lord  Justice-Clerk  for  the 
*^  time  being,  and  six  of  the  ordinary  Lords  of 
**  Session,  shall  form  the  other  and  the  Second , 
"  of  the  said  Divisions.**  **  The  same  statute 
enacts,  **  That  four  Judges  of  each  Division 
'*  shall  be  deemed  to  be  a  quorum  thereof/'  °' 

Another  change  no  less  important,  was  that 
which  took  place  by  the  appointment  of  perma* 
nent  Lords  Ordinary.  This  was  introduced, 
along  with  some  other  matters,  into  an  act  of 
Parliament,  **for  abridgiiig  the  form  of  extract* 
ing  decrees  of  the  Court  of  Session  in  Scot- 
land, and  for  the  regulation  of  certain  parts  cf 
the  proceedings  of  that  Court.^'  ^  It  is  there 
enacted,  **  That  the  three  junior  ordinary 
*•  Judges  of  the  First  Division  of  the  Court  of 
**  Session,  and  the  two  junior  ordinary  Judgea 
**  of  the  Second  Division,  shall  be  relieved  from 
^^  attendance  in  the  Inner.  House,  and  shall 
<<  from  and  after  the  passing  of  this  act  not  sit 

b  48  Geo.  Ill,  cap.  151,  §  1. 

«  Ibid.  ibid.  §  7. 

•»  50Geo.  UI,  cap.  112. 
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'<  therein ;  but  shall  sit  as  Lords  Ordinarirv  in 
**  the  Outer  House, ;  to  perforin  the  business  of 
'<  the  Outer  House."  ^  By  thk^statutg  it  is'al- 
80  <^  enacted,  that,  so  soon  as  fotir  ordinary 
<'  Jiidj^  shall  oflSctate  as  permanent  Lords  Or^ 
^^  dinarjr,  in.  ihe  manner  herdn  directed^  three 
*'  Judges  in  either  Division  shall  be  a  quorum 
**of  the  Inner  House.**'  "  And  whereas  it 
^  maj  happen,  thi^  bji  reason  of  death,  resigna^ 
*^  tion;  sickness^  declinature^  or  unavoidable  ah*» 
*^sence»  the  number  of  either  Division* may. be 
<<  reduced  to  less  than  a  quorum  of  ihree^^  it 
is  farther '' enacted,  that  in  any  such  case,  it 
^  shall  be  competent  for  such  Division  to  call 
f^  in  dne^or  more  of  the  permanent  Ordinaries 
^^  of  such  Division  in  rotation,  ;beginning  with 
'^  the  senior ;  which  Ordinary  or  Qrdiaaries><  so 
**  called  in,  shall  vote  in  such  case,.;a&.if  h6  or 
^^  they  were  members  of  the  Inner  Houses  of 
**  such  Division.*' ' 


»  f » 


I     ,  T  I  t   •  • 

Under  this  new  donstitnticm  t^,  the  Courts  it 
is  aj^ioted,  that  ^^  the  Lord  President  of  the 
^  wholer  Court  shall  preside  in  the  Fir^  of  the 
^  said.  Divisions,   and  the  said  Lord  .Justice-^ 

*'  Clerk;^  shall  preside  in  the  Second  ofthis  Baid 

J  ,       .  ^        .     .  '     ,   , 

,     .    '  . '  •   '  •      ,    t . 

•  50  Geo.  Ill*  C9p.  112»  §  ?9.    Sm  also  5^  G/eo.  I|J,  cap»  64*  %  U 

'  50  Geo.  Ill,  cap.  112,  §??. 

...  *  '       • 

I  53  Geo.  Ill,  cap.  64,  §  14. 

^  When  the  leparatioD  into  two  pivisiona  first  took  place,  it  waa 
**  enacted,  thai  in  each  of  the  said  Divisions,  there  should  be  an 
'*  equal  number  of  the  Judges  of  the  Court  of  Justieiary,  including 
"  the  Lord  Justice-Clerk."    (48  Geo.  HI,  c  151,  §  3.)    But  •*  the 

*<  clrcunistaiicef 
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"^Dvfmm^r  ^<  In  the  absence  of  thfe  Lord  Pre-^ 
**  sklent  Bild  Jttstice*Clerk  reapecttveif,  one  of 
^  the  orditiary  Lords  of  the  sidd  respeotite  Di-^ 
^indooB,  that  is  to  wy,  such  ordidiiry  Lord  as 
^.the  Judjges  then  present  shall  appoint^  shall 
^  preside  m  soek  PhisioBs  respecttvefy."* 

In  djos  wagr  there  has  come  to  be  two^  Inner 
Houses  in  place  of  one  ;>  meh  of  which,  instead 
ef  the  nnwieldy  numbers  of  the  old  Court,  con- 
sists of  onlyjfoe  .ftk^es,  and  three  of  these  con- 
stitute a  quorum^  These  lesser  Courts^  how- 
ever, possess  afi  the  jorisdrction  and  authority 
of  the  former  one.  For  it  is  ^  enaded,  that  the 
^  Judges  sitting  in  the  said  respective  Difisions, 
f^  or  so  many  of  them  as  shalt  form  quorums 
^  thereof  respeetirefy,  ae  herein-after  asentfon- 
**  edf  shall  be  competent  to  exierdse^  and  AalF 
^  and  may  exercise,  exc^  in  cases  herein  ex- 
cepted, the  like  duties^  powers,  and  ftmctioiis, 
in  all  respeets,  and  with  the  same  and  the  like 
f^  ab^oiity  and  effect,  ia^d!  eases  aind  matters 
^  that  shsli'  come  before  them>  as^  were  former'^ 
If  *^  exercised  by  He  Lords  ^f  Session  sitting 
**  together  in  Gburt,^  or  a  quorum  of  them,  and 
i'shall  also  enjoy  the  like  authorities  and  privi- 
"  leges  as"  were  formerly  •*  enjoyed  by  the  said 
*•  Lords  so  sitting,  or  snch  quorum.**  *  And 
again,  *^  the  Judges  in  e&di  Division  shall  have 

**  eir«uiiut«|c«t  in  which  such  pcovlsion  was  applicable*'  afterwards 
<*  ceaseA  to  exist."  The  former  eoacliBeiit  was,  tberefare,  repealed. 
4JSS  Gto.  Ill,  c.  64»  §  160 
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^  the  same  poiirers  With  res{iect.to  adjcnlfnni^t^ 
**  wlikh  the  Judges  of  the  whole  ^ourt"*'.  for- 
merly possessed; 

It  is  m  peculiar  dreitmstasice  with,  regastd  to 
this  new  order  dT  things,  that^*  the  Judgei^  pre«> 
^  siding  in  each  Division  have  one  voicie,  but  not 
^  a  darting  voide."  ^  But  Uie  awkward  situMbtts^ 
in  which  ttiis  mustt  otherwise  liave  involved!  the 
Coiirt,  are  fuHy  jMrovided  for  in  the  subsequent 
enactments.   It:  is  there  ordained,  *'  That  in  case 
^  there  shall  be  an  equalitjr  of  voices,  the  cau?se 
^  or  matter  shall  Remain  for:  bubseqii^at  discus-- 
^^  sion  and  decisloii ;  and  in  case  upon  such  sub-* 
*^  sequent  disdission  and  deciisidil  there  shall  be 
^  again  as  equslity  of  voices,  the  Judgiss  of  the 
^  said  Divisi0n  shall  call  in  oneof  tte  Lordp  Or'-> 
^  dinarf  of  the  same  Division  friotm  the  Outer 
'*  HoQse^  m  the  order  of   their  seniority  asf 
**  Judges,  to  be  present  at  the  discussion,  an4  ta 
^  vote  in  such  case  T"*  that  is^  as  explained  int 
a  subsequent  statute,  *^  the  Judges  of  the  said 
''  FirttDiyisioa  shall  caH  in  one  of  the  said  thijee 
^  junior  ordinary  Judges  m  rotation^  beginnipg 
^  with  the  sodor  of  the  said  tbi^e  Judg^;  and 
^  the  Judges  af  the  said  Second  Division  shall 
•*  call  in  one  of  the  said  two  junior  ordinary 
"  Judges  in  rotation,  beginning  with  the  senior 
**  of  the  said  two  ordinary  Judges,  to  be  present 
^  at  the  discussion,  and  to  vote  in  such  case.'*  * 

*  48  Geo.  IIU  c.  Uh  %  4.  "  Ibid.  ibid.  §  8.         "  Ibid.  ibid. 

^  53  Geo.  in,  c  64tt  §  13.    Tiiis  certainly  is  more  rational  than 

Are  practice  •£  the  old  Cdurt^  where/  itt  case  of  an  equality,  judg- 

ment 
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Afiother  pecttliarily  is,  that  it  is.  rdeclaced 
''  competent  to  the  Judges  of  eltlier  Division,  or 
*<  the  quorum  thereof,  in  any  caises  which  shalL 
*<  appear  to  them  to  be  cases  of  importance  and 
<^  difficulty,  to  state  questions  of  law  in  writing, 
**  arising  on  sudi  cases,  and  to  require  the  opi- 
'<  nions  of  the  Judges  of  the  other  Division  to 
be  given  thereupon^  and  such.  Judges  shall  be 
bound  to  communicate  their  opinion  thereup- 
^<  on,  either  as  a  collective  body  or  as  individual 
"  Judges.**^     "  And  whereas  it  is  expedient  in 
^  such  cases  that  the  opinions  of  the  said  three 
^  junior  ordinary  Judges  of  the  First  Division, 
^  and  of  the  said  two  junior  ordinary  Judges  of 
^  th^  Secimd  Division,  should  idso  be  requir- 
«  ed  and  commutticated,'*  it  is  ienacted,  ^<  that 
«^  in  all  casek  where  question^  of  law  shall  be  so 
<<  stated  in  writing,  it  shall  be  competent  to  the 
^Judges  of  eithei^  Division,  or  the  quorum  there-* 
**  of,  to  require  the  opinions  of  the  s^aid  five  per- 
<<  manent  Ordinaries,  as  well  as  the  opinions  of 
**  the  Judges  of  the  Inner  House  of  the  dther 
^*  Division :  And  the  said  five  permanent  Or- 
«<  dinaries,  and  the  Judges  of  the  Inner  House 
<<  of  the  other  Division,  shall  befaound  to  com-^ 

<^  niunicate  their  opinions  thereupon*'^  ^ 

•  •  .■  .   .    '  .     ' 

menit  ivtts  idwaji  :prQnouii«ed  agaiBtt  tlie  •piaioii  of  the  presiding 
Judge :  io  other  words,  'the  Judge  who»  from  his  dignified  situation , 
must  be  supposed  to  hkve  bNeen  the  best  inAnrln^d,  was  declared  to 
know  least  about  the  matter.       ^ 


11') 


«  48  Geo.  Ill,  c.  151,  §  10. 
V  53  Geo.  Ill,  c.  64,  §  15. 
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As  to  the  form  of  proceeding,  it  is  enacted 
that  **  the  said  Judges  in  f  each  Divisidn  respects 
•*  ively,  shall  sit  on  the  same  days  as**  were  for^- 
meriy  "  the  days  of  sitting  of  the  whole  Courts 
^*  for  the  despatch  of  business  during  the  time 
**  of  session,  at  such  hours  as  the  Coiirt  of  Ses- 
^  sion,  by  any  regulations  to  be  made  by  the 
^  whole  Court,  or  a  quorum  thereof,  consisting 
^*  of  nine  of  the  Judges  thereof,  shall  appoint.*** 
''  And  the  forms  of  proceeding  and  prbcess  be^ 
fore  each  of  the  said  Divisions  of  the  Judged 
respectively,  and  before  the  Lords'  Ordinary 
of  each  respectively,  shall  be  the  isame,  and 
no  alteration  thereof  shall  take  place,  but 
<<  by  acts  o(  sederunt  of  the  whole  Court,  or  a 
'*  quorum  of  nine  Judges  thereof,  assembled  by 
**  the  Lord  President ;  to  which  Court  or  quo- 
rum, it  shall  be  competent  to  make  such  al- 
terati<ms  *and  regulations  concerning  such 
forms  of  proceeding  and  process,  as  shall  ap- 
pear to  be  necessary  and  expedient/'  ^ 


it 
U 
tt 


Under  these  r^^lations,  then^  the  two  Divi* 
sions  of  the  Court  meet  every  day  in  time  of  ses«> 
sion^^  (excepting  Teind  days),  for  the  proper  dis* 

«  48  Geo.  Ill,  c.  151,  J  4. 

'lbid.lbid.  §11. 

*  There  are  two  acts  of  iiederunt  which  ordain  that  <<4he  saii 
**  Lords  ip  the  Inner  House  shall  sit  down  every  session-day  precise- 
*'  ly  at  ten  o'clock  fo^noon.*'  (A.  S.  6th  June  1933 1  ^  'S«  5th  June 
1134.)    In  practice,  however,  the  Court  seldom  sits  down  till  ab^ut 

balf-past  ten.  -«■ 
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Aifgt  of  tbeir  judicial  funcfCidns.^  T^lieii'  dit* 
Ues  trill  best  be  seen  from  the  procedure  a& 
temlrirds  to  be  explained.  Onfy  this  much  it 
maj  be  proper  to  take  notice  of  here,  tbKt  a 
case  otice  fixed  befofte  eithef  t>ivi8ion^  reinatin$ 
with  it  throughout^  unless  it  lias  to  Iki  te^ 
lOitted  to  the  othc!f  Division  oh  conting^iam 
of  sovM  c^use  previousljr  depending  there,  tip* 
<m  this  pointy  the  statute  is  verj  full  and  en* 
jilidt.  It  enacts^  ^  That  all  caiises^  actidns^ 
^  ptticedses.  or  matters,  which^  acfcdrdiifg  i6  the 
^  present  law  or  practice^  Corner  in  the  fii^t  in- 
^  stance^  into  the  said  Court«  as  Intlcff  House 
*^  causeSi  shall,  at  the  cboicef  of  the  patfty  instl- 
^  tuting  the  same,  be  brought  before^  either  off 
'<  the  said  Divisions ;  and  that  cai/ses,.  aetions^ 
^^  processes^  or  matters^  wbichi  accofdiilg  to  such 
'*  practice,  are  i)rought  into  the  Outer  House  of 
a  Bill-Chamber^  before  anjr  of  the  ordinary 
^^  Lords,  shall^  at  the  choice  of  the  party  insCi«f 
'^  tuting  the  samci,  be  brought  before  the  ordf^ 
^  nary  Lords  of  sUch  Division  as  the  party  itf- 
^*  stituting  the  same  shall  think  proper  to  resori 
<*  to,  and  shall  not  be  removable,  eixc^pt  inter 
^<  tlrat  Division  to  which  the  Lords  Ordidairy 

*  With  regard  to  fheir  other  functtofis,  their  ]«9#ers  to'diiEike  act» 
of  sederunt,  &c.  ftc.  no  change  is  made  by  the  new  regulations.  Itf 
every  tidng  but  judidal  proceeding  the  old  quorutn  continues,  an<f 
things  are  left  exactly  tai  they  were.  •*  All  the  lawful  powers  of  the 
f*  Court  4>f  Session,  or  any  quorum  thereof,  to  rodke  acts  of  sede* 
**  ninfC,  and  all  other  law^l  powers,  duties;  or  functions  of  the  said 
<*  CSourCy  or  any  quorum  thereof,  sa ve  €»  t6e  exercise  of  these  powers^ 
<*  functibns,  or  duties  is  regulated  by  this  aet,  shall  remain  and  he 
«  in  fttU  fbixc.'*    (48  Geo.  Ill,  c.  151,  §.  n.) 


?» 


^  belong,  under  the  provisions  of  this  act ;  and 

^*  all  ciautes,   actions,   processes,   and   matters^ 

^  shall  be  considered  as  being  under  the  juris? 

<«  diction  of  the  respective  Pivisions   of  the 

^  Judges  before  which  they  are  brought,  or 

H  to  which  the  Lords  Ordinary  before  whom 

'^  tliey  are  brought  belong ;  and  th^  decrees 

#*  or  decisions  of  such  Division  of  Judges,  or 

^  liorda  Ordinarjrf  ihall  not  be  subject  to  review 

^  in  the  Court  Of  Session  by  the  other  Judges^ 

^  S9ve  that  those  of  such  Lords  Ordinary  shall 

^  be  flOdl^ect  to  be  reviewed  by'  that  Division  of 

^  Judges  to  whkh  such  Lords  Ordinary  belongs 

^  Providedf  that  where  any  action,  matter,  prof 

f  ctss»  o(vinp)a|at,  or  causci  has  been  brought 

^  before  e|i0  oi  the  said  Divisions,  or  the  Lords 

^  Ordinary  thfsreof,  the  other  Division,  or  the 

^^  Lords  Ordtpfiry  thereof,  shall  remit  any  ac^ 

^  tioQ^  Aiatttf ,  process,  complaint,  or  cause,  sub«> 

^  sequently  brought  before  them,  relating  to  the 

^  same  subject,  matter,  or  things  or  having  i| 

^connection  or  contingency  therewith,  to  the 

^  consideration  of  the  Division,  or  Lords  Ordi* 

^  nary,  before  whom  the  first  cause,  action,  pro^ 

**  cess,'  complaint,  or  matter,  had  been  previomh 

<^ly  brought'*  ^ 

While  considering  the  Judges  connected 
with  the  Inner  House,  it  would  be  improper  to 
overlook  the  Lord  Ordinary  on  the  Bills,  who 
has  not  unfrequently  to  discharge,  both  i^  ^Imo 

»  49  Oeo.  Ill,  c.  X6h  §  9- 
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)bf  cession  and  Vacation,  many  very  important 
functions  with  regard  to  cases  strktlybelong- 
ingto  the  Inner  Houses  •  Thus^ itis  ejLpressIy 
evicted  in  one  statute,  that  **  alt  remits  by  et- 
^'thcr  Division  of  the  Court  of  Session  ta  a 
f^  Lord  Ordinary,  in  matters  relating' to. seques* 
^  tration  or  bankruptcy ;  and  in  :  such  other 
^  matters  as  to  either  Division  shall  seem  pra-^ 
^  per^'  shall  h^  mad^  to  the  said  last  appointed 
^^  Judge  of  the  daid  three  junior  ordinar]^ 
^*  Judges  of  the  First  Division  :*'  ^  Or,  in  other 
words,  to'  the  *^  Lord  Ordinary  on  the  Bills  :"*— * 
And^i^ain,-  in  the  bankrupt  statute,  *^  that  alt 
^applications  under  this  act,  which  are  direct-^ 
^  ed  to  be  made  to  the  Court  of  Session,  shall 
^  be  iiiade  to  either  Division  thereof,  when  thier 
•^  Court  is  sitting,  or  to  the  Lord  Ordinary  on 
^theBiltsin  time  of  vacation,  or  during  antf  re* 
^^  cess  of  the  Court,  or  when  the  Court  i$  TMt^U" 
*Uingr  And  the  Lord  Ordinary  on  the  BHb 
•«  ^ail  have  the  full  powers  of  thfe  Court  in  or- 
*^  dering  and  following  out  the  different  steps 
^  of  proceeding  required  by  the  act,  while  the 
**  Court  is  not  l^itting,  excepting  only  that  no 
<*'  discbarge  shall  be  granted  by  the  Lord  Ordi- 
"  nary,  without  the  authority  of  the  Divisioniof 
f^  the  Court  to  which  he  belongs."  ^ 

«  43  Geo.  Ill,  c  64,  §  & 
J  ^  Geo.  HI,  c  137,  §f^. 
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OF  TBB  DlFFfiUBKT  ftOLLS  IN  THE  INNBR  HOUSB. 

IBxtbe  act  jtassed  in  1672  for  '<  the  regulation 
^f  of  the  judicatories/'  it ;  was  enacted,  that 
^  Sthere  be  a  bode  of  inrolment  of  processes;  to 
^  be  diselissed  :in  the  Inner  House,  containing 
causes  proper  for  the  Inner  House^  as  the  cjis** 
cussing  of  jreasons  of  reduction  of  heritable 
rigbta  of  lands  or  annualrents,  declarators  of 
rights  thereof,  probations  of  tenors  of  writi 
^^  destroy^  or  lost,  cessiones  bonortum,  which 
^'  book  ahaU  be  Jcept  by  a  person  appointed,  or 
^^  to  be  apfitinted,  by  the  Lord  Chancellor,  who 
^t  sbaU  intert  the  saids  processes  as  they  are  in 
^'readiness  to,  be  discussed  in  the  Inner  Houses 
^Yiz.  reductions  lifter  the  production  is  closed 
^^  and  dejolaratdrs,  tenors,  and  cessiones  bonarum 
^  after  the  dilators  ar^  discussed  in  the  Outer 
*^  House,  and  a  great  avizandum  mad^  by  the 
^^  Ordin»7  in  the  Outer  House,  who  is  to  pro- 
ceedt  no  farther  therein ;  and  that  according 
to  the  date  of  that  great  avizandum^  as  it 
stands  written  upon  the  process  by  the  clerli: 
"  of  the  process : — And  where  the  Lords,  upon 
the  report  of  dispute  from  the  Outer  House 
made  by  the  Ordinary,  shall,  for  the  import- 
^^  ance,  intricacy,  or  preparative  of  the  points 
'^  reported,  ordain  the  cause  to  be  heard  in  pre- 
''  sence  of  the  whole  Lords^  the  said  process 
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<<  shall  be  insert  in  the  roll  of  the  Inner  House, 
<<  according  to  the  date  of  the  Lords  deliver- 
*^  ance,  appointing  it  to  b«  heard  in  their  pre- 
^*  sence."  •  And  again,  **  That  there  be  a  book 
'<  of  inrolment  of  conchded  causes^  whereof  the 
^*  probation  is  to  be  advised  by  the  Lords,  to  be 
^  iilsert  according  to  the  date  of  the  conclusion 
^  of  the  cause,  as  the  same  shall  be  presented 
^  by  the  clerks  of  the  process,  to  be  kept  by 
*<'  the  keeper  of  the  said  book  of  inroiment  for 
^  the  Inner  House/"*   ^ 


f  ; 


•  Since  the  date  of  these  enactments,  however, 
(he  subject  of  inrolment  has  undergone  many 
knpdttant  and  radical  changes.  Indeed,  at  the 
l^-esent  day,  it  is  scarcely  possible  to  recognise 
the' ancient  practice  Almost  all  the  cases,  for 
instance,  which  are  noticed  under-  the  first  of 
the  above  regulations,  ure  now  remitted  back  to 
ihe  Outer  House  for  the  purpose  of  being  there 
matiired,  and  are  not  discussed  \^  the  Inner 
Hoiil^^**^  they  uniformly  useni  to  be  after  great 
'iM^okdiim  had  been  made.  Since  it  has  be- 
cdme  «o  common,  too,  to  pronounce  acts  before 
aniiter,  and  to  order  proofs  to  be  reported  to 
tbt  Ordinary  himself,  instead  of  to  the  Court  at 
iopgltf  the  number  of  causes  that  came  under 
4he-fe;econd  regulation  has  almost  equally  fallen 
off.  But,  to  point  out  all  the  paHicular  changes 
which  have  thus  taken  place,  would  serve  little 

■ 
*  •  *  •  • 

•  1672„c.  16,  **  mmnkigihe  Sa^oth*  §  ^• 
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pispMe.  It  will  be  siificieBt  to  give  a  brief 
etttline  of  the  different  rolls  familiar  in  modem 
practice,  and  to  notice  a  few  of  the  more  im* 
pertant  rales  by  whidi  these  are  at  present  re- 
l^ated. 

1.  Single  Bills  J2o£?.— Reclaiming  petitions 
i^inst  the  judgment  of  an  Ordinary^  (whether 
pronounced  in  the  Bill-Chamber  or  Outer 
House),  or  against  the  judgment  of  the  Lords 
<3iem9elines  in  prcesenHa^  get  the  name  of  single 
hills^  urntH  answers  to  them  be  ordered.  They 
we  the  first  business  daHy  taken  up  and  dispos- 
ed of  by  the  Court ;  and  it  is  the  duty  of  the 
keeper  of  the  Inner  House  rolls  to  make  out 
mtA  ^  £^Sx  ,en  the  walls  of  the  Outer  House, 
^  each  day  befw^  one  o'clock,  a  roll  of  the 
^  single  biHs  in  the  wder  in  which  they  are  to 
«  be  moved  by  the  Lords  the  succeeding  day."  "^ 

S.  Skmmar  RoU.'-^The  summar  roll  is  appro- 
]priated  to  such  cases  only,  as  are  entitled  to 
j^immary  despatcb*"*  Of  this  class  are  Bill- 
-Cbamber  petitions  when  tb^  come  to  be  advised 


•  A.  S.  March  11,  1791. 

<  It  is  paid  by  Mr.  Tait  in  his  MS.  that  «  this  roU  took  its  risa 
**  from  the  act  of  Parliament  1693,  c.  17,  and  Regulations  1695,  § 
<*  22.  And  was  farther  estabUshed  by  A.  S.  23d  July  1696,  which 
*<  appoints  it  to  be  made  up  and  affixed  to  the  wall  every  week.* 
(Tit.  ••  Of  the  rolls  for  the  Inner  House.") 

The  statute  1693,  however,  as  he  himself  remarks,  applies  only  to 

t  certain  branch  of  conduded  camet ;  and  the  clause  in  it,  to  which  he 

alludes,  is  that  **  ordaining  the  Lords  of  Session  to  advise  summarify 

**  all  depositions  of  parties  which  shall  be  marked  by  the  Lord  Exa- 

VOL-II.  F         -  ••minator 
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M  aMwars;— gales;  ■■aliments  ;*— cessios  ;--^» 
&c.  And,  in  general,  all  questions  wherein  the 
Court  decide  by  virtue  of  special  statute,  or  in 
which  they  are  called  upon  to  exercise  their 
nobik  offixAuxn ;  as,  for  instance,  applications  un- 
der the  bankrupt  and  election  statutes,  peti- 
tions and  complaints,  &c.  &c.  Sometimes,  also^ 
the  Court  are  in  the  practice  of  sending  to  this 
vdl  cases  not  strictly  entitled  to  it,  but  wUch 
would  otherwise  lie  over  till  taken  up  in  the 
ordinary  course  of  business.  This  is  a  privilege, 
however,  never  granted,  e&cept  under  peculiar 
circumstances.  And  it  is  for  the  Court  to  re* 
fuse  it  or  not»  as  they  see  cause. 

Hie  Summar  roH  is  put  out  every  week,'  and 
IB  called  on  Saturday ^  immediately  after  the 
single  bills.    For  the  last  ten  days  of  each  Se»- 

f <  minator  to  be  tiearfy  alHmuitive  and  nagativew**  The  act  of  rega« 
lalioiis*  too»  ia  in  similar  tenns.  *•  That  in  all  canses  where  proba. 
^  tkm  b  admitted  and  made  by  writ  or  witnessea,  the  Lord  Ordihaxy 
**  for  eomimded  cauaea  who  prepaiea  the  same  for  repeating,  may  con* 
**  aider  the  aaid  probation,  and  if  he  find  it  efaar,  that  he  mark  it  to 
*<  be  ao»  and  that  In  ffiateate  the  probation  and  cause  be  advised  sum- 
•*  marily,  without  the  older  of  tha  roll.^  (Beg.  1695,  g  22  ;  record, 
cd  in  A.  S.  November  2,  1^95i)  It  is  likely,  however,  that  before 
cither  of  these  enactments,  there  were  cases  entitled  to  summary  pro- 
cedure. At  all  events,  that  privilege  was  very  soon  afterwards  ez^ 
tended  farther  to  processes  for  payment  of  ministers  stipend,  (1695p 
c.  2t);  for  aliment,  (1696,  c  21);  for  wrongous  imprisonmentr 
(1700,  c  6),  &C.  &C. 

•  1696,  €.  21. 

f  «  The  Lords  did  order  and  appoint,  that  all  causes  coming  in 
**  to  be  called  in  presenee  summarily,  without  abiding  the  course  of 
**  the  roll,  do  pay  the  ordinary  dues,"  &&  **  and  appoint  a  roll  of 
••  such  summar  causes  as  are  to  be  called,  to  be  afllxed  on  the  wall 
^_  eveiy  wetk.*^   A.  S.  23d  July  1696. 
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iion,  however,  there  is  a  summar  roll  called 
every  day. 

« 

And,  indeed,  of  late  years,  it  has  been  the 
practice,  during  the  whole  of  the  session,  to  put 
up  daily,  for  advising,  in  this  roll  such  summary 
cases  as  admit  of  no  lengthened  discussion,  e. 
g.  Petitions  for  renewal  of  personal  protections^ 
for  the  appointment  of  factors  loco  Moris,  or 
the  lik^  where  no  answers  have  been  given  in. 

S.  Im^  BoU.'^'Bj  an  act  of  sederunt  in  the 
year  1739>  it  was  ordained,  "  That  a  book  of  in- 
**  rolment  be  provided  by  the  keeper  of  the 
<<  rolls  for  the  Inner  House^  wherein  shall  be 
'<  inroUed  all  the  causes  taken  to  report  from 
^^  the  Outer  House,  and  petitions,  with  answers, 
*^  for  the  Inner  Houses  in  the  order  in  which 
"  they  shall  be  presented."  *  This  roll,  from  the 
ilumber  of  cases  it  contained,  and  in  contradis"- 
tinction  to  the  short  rolls  taken  from  it,  as  here- 
after to  be  noticed^  got  the  name  of  the  l(mg 
roU.  It  was  the  subject^  from  time  to  time,  of 
many  anxious  regulations.  But  these,  for  the 
most  part,  have  either  been  specially  repealed, 
or  are  long  since  fallen  into  disuse. 

The  rules  at  present  in  force  are  of  very  late 
enactment.    They  direct  that 


« 


Every  petition  which  shall  in  future  be  or« 


9  A.  S.  13th  July  1739. 
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^(A»Bd  to  be  (wuwered^  shdl  be  )innnediati^ 
^  inroUed  in  the  Inner  House  roll  of  the  4DM- 
^  sion  to  which  it  belongs." 

"^  Andy  in 'like  <manner»  wben  a  .case  ^iHlllte 
^Ttoken  to  'report  by  an  Ordinary,  the  fuuty^ 
^  who  -shall  first  prepare  bis  tmemomal  or  -in^ 
^  rfbrmalion,  and  shall  produce  to  >the  luord  43i^> 
^  dinary  a  certificate  from  ^he  keeper  df  the 
^  Inner  'House  rolls,  in  the  Division  ^beftn^ 
^  which  the  cause  depends,  that  a  printed  copy 
^  ^thereof  has  been  lodged  with  him,  ^all,  dfiter 
^telapseof  the  day  appointed  for  giving  in  these 
^  papers,  be  lentitled  at  a  calling  iof4he  cause  tt> 
^  bbtain  a  warrant  'tat  Enrolling  in  ^idie  Inner 
^. House  rolls.* 

^^  As  also,  when  imaiiyiimi^ie  depending  )be- 
^.ibve^tlie  Inner 'House  iif  either  ^Dmsicm,  isne- 
^moriati  or  ^infarmatixMs  -Miatl  be  ordered  :to  ^ 
^igiven  in,  the iparty  who  :^hall  1ir^  .prepare  )h&i 

*  memorial  *or  lioformation,  shall,  ^upon  ^pse  ^  of 
^ithe  <day 'appointed  for-^vingin  such  papeir^ 

*  -be  lentitled,  upon  producing  a  ^primed  <copjr 
^  thereof^  toihave  tbe'cause  inrolledin  the  Jii« 
^  ner  House  roll  ^  the  ^pvopor  Diinsion.*'  ^ 

•A  copf  of  the  long  roll  rfor  eadi  'JDi vision  is 
put  out  at  the  close  4>f  ^very  session,  ^md  exhi« 
bits  a  view  of  all  the  cases  then  standing  over 
fier  decision. 

^  A.  S^  lltt3«owiiib«WIS»>§4. 
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4.  Shartf  RclL-^The  short  roll  is  nothing'  biMr 
tile  long  PoU  in  a  different  shape ;  for  it  is:  • 
mere  excerpt  from  it,  put  out  ft*om  time  tw 
time^  and  containing  those  causes  which  ih^ 
Coui4  propose  to  take  ifito>  consideration  upon 
certain  days.  It  is  made  up  under  the  directio9 
ef  the  President  of  each  Division^  and,  in  ge- 
seral»  foUours  the  strict  order  of*  inrolment  Iqi 
tftO'  loiig<  roIL  Where,  however,  in  some  partiN 
cuhr  eases,  there  is  a  more  than  usual  necessitji 
At  despatch,  the  rigour  of  this  rule  is.  departed 
from,  and  the  cause  is^  inserted^  fon  discussioiir 
^ut  of  its  proper  turn. 

The  shMik  poll  is:  calledi  everj  di^,  and,  ex^ 
eepi  wbeve  a  hearing  in  presence  is^  to  take 
pbee,  ik  come»  generalljp  last  in  the  order  ot 
iMishMSQ; 


Besides  tibe  four  rolls  explained  ebov%  thercb 
VA  also  the  rolls,  for  concluded  causes  and  Aeorw 
ings  in  presence^.  Thje  first,  of  these  has  existed 
almost  since  the  institution  of  the  Courts ;  th^ 
latter  was  introduced  in  more  modern  timeSL 
The  rules  prescribed  as  to  both,  however,  ^re 
now  much  in  disuse.  Concluded  causes*  for 
Instaiice*  are  no  longer  confined  to  certain  day^ 
crf'the  weck^*'  nor  da  hearings,  by  the  present 
{irtactiGe,  take  the  precedence  of  ail  other  bu8i« 

'  **  Tlie  Lctrdi  reaolved  to  call'tl»  eotoduMI  cauiw  toll  hertaltar 
^  upon  Fxidi^  and  SatunUiy.*'    A,  S.  12th  November  176a 

FS 
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11688.^  On  the  contrary,  the  cases  in  both  rolls 
are  now  taken  up  on  whatever  day  the  Court 
is  pleased  to  fix  for  their  considerati(m ;  and  the 
ordiiiary  routine  business  is  brbught  to  a  dose 
before  hearings  are  in  general  proceeded  with. 

Before  closing  the  subject  of  inrohnent,  it  may 
be  observed,  that  there  used  at  one  time  to  be 
much  greater  formality  and  trouble  attached 
to  it  than  seems  at  present  to  exbt.  Under 
one  act  of  sederunt,  for  instance,  ^^  The  Lords 
^^  m  order  to  enforce  the  due  observance  of  the 
^^  regulations  respecting  the  inrolment  of  bills^ 
**  answers,  reports,  and  hearings  in  presence," 
&c.  *^  do  appoint  and  ordain,  that  in  time  com* 
<^  ing  every  cause  shall  be  regularly  inroUed  in 
^f  the  books  of  the  keeper  within  six  sederunt 
^^  days  after  the  answers,  or  other  paper  by  which 
^'  the  debate  is  closed,  ^hall  have  been  put  into 
the  Lords'  boxes-,  during  the  sitting  of  the  ses- 
sion ;  and  in  case  such  papers  shall  have  been 
^<  boxed  during  the  spring  or  autumn  vacation, 
^'  or  Christmas  recess,  the  cause  shall  be  inroUed 
**  in  the  books  of  the  keeper  within  two  days  at 
^  farthest  after  the  commencement  of  the  ses- 
**  sion :  And  all  cases  taken  to  report  from  the 
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^  By  the  articles  of  regulation  1695,  it  is  enacted,  '*  That  causes 
*f  called  in  presence,  and  appointed  by  a  particular  deliverance  to  be 
**  heard  upon  a  certain  day»  be  peremptorily  called  that  day ;  and 
"*  that  no  causes  be  called  by  the  ordinary  roll  that  day,  until  the 
<«  cause  thereto  remitted  be  first  heard  and  discust'*  A.  S.  2d  Na> 
vember  1695,  §  15.  See  also  A.  S.  20th  November  1711,  §  10,  a« 
fp  certain  hearings  being  called  on  **  Tueiday  and  Wednesday.'^ 
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^  Outer  House  shall  be  inrolled  as  above  witb* 
^^  in  the  space  of  six  sederunt  days  after  the 
*^  Lord  Reporter  shall  have  granted  his  warrant 
«<  for  inrolling  the  same.  And  the  Lords  de* 
<^  dare,  that  each  party  failmg  to  Inro'  as  sibove, 
*'  shall  forfeit  an  amand  of  40s.  sterling  to  thje 
**  poor.^  ^  All  these  anxious  regulations,  and,  in- 
deed, many  more,  are  quite  unknown  to  the  pre- 
sent practice.  The  matter  of  inrolment  goes  on 
^uite  smoothly,  and  without  the  smcdlest  trouble 
4o  the  agent.  The  keeper  of  the  rolls  takes  the 
•whole  upon  himself,  and  regularly  enters  th? 
peases  as  the  papers  are  lodged. 

-A  £u  S.  ISth  January  1798. 
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CHAP.  in. 

W  TBI  PH0CBBDINe8  IK  THB  INVBE  kon9S^ 

jTilK  wfaote  proceedings  before  the  Inner  House 
Uil  Mturally  under  two  heads :  Vor  wldle  the 
great  nnsss  of  business  cerknttily  coilsWts  in  rf- 
fiiMfi^g  and  r^gwi^ng  tb0  decisions  proaouoeed 
itt  the  Outer  House»  the  Inni^r  Chambers  have 
likewise  a  primt^  jMimdiKtiim  of  their  Q9rn  in 
all  those  cases  which  otigpinate  by  w4y  d^  peti- 
tion, and  which,  either  from  their  great  im- 
portance or  some  other  dretimstktice,  are  exclu- 
sively competent  in  the  Inner  House.  *  * 

Under  these  two  divisions,  therefore,  the  sub- 
ject of  Inner  House  procedure  shall  shortly  be 
discussed.  But,  before  going  farther,  there  are 
a  few  preliminary  points  which  it  may  be  pro- 
per here  to  explain,  and  which,  indeed,  could 
neither  so  easUy  nor  so  properly  be  treated  o^ 
afterwards. 

1.  FirsU  then,  it  will  be  observedi  that  it  is 
equally  necessary  in  the  Inner,  as  it  was  form- 
erly shown  to  be  in  the  Outer  House,"*  that 
the  whole  pleadings,  and,  in  fact,  every  step  of 
the  process,  be  marked  at  the  pee- fund.  As 
in  both  cilses^  however,  the  regulations  oa  this 

^  5iffir,  VoL  I,  p.  193Si 
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^|K>iiit  afe  f xactly  the  sam^  it  would  be  quitt 
needless  te  repeat  tbem  bere.^ 

2.  ht  tbe  mext  plaGe»  aU  reclaiminji^  petition^ 
uswers^  iaformations,  memorials,  &c.  &c. ;  m 
shoft,  every  paper  in  furocesaes  depe&ding  be- 
fore the  Inner  House*  with  the  exceptioa  of 
Bo(e3  to  the  President  of  either  Diviaioiu  and  m 
ievir  incidental  petitions,  must  be  paimtkq  for 
the  ce«ireiiie:^oe  of  the  Judges. 

The  record  or  process  oopy  of  these  papeni^ 

irhidi  used  formerly  to  be  written^  must  now 

Also  be  printed.     For  **  the  Lords  of  Council 

'^and  Session,  considering    that   the  written 

^  copiea  of  papers  lodged  in  processes  before 

^  the  Inner  House,  and  of  which  printed  copies 

^  hare  been  given  into  this  Court,  are  often  in« 

^  complete  and  inaccurate,  and  altogether  unfit 

^to  femain  as  original  and   authoritative  re*. 

**  eorda  of  this  Court,  do,  therefore,  enact,  that 

^^of  evety  petition,  answers,  information,  or 

*^  GAber  paper  printed  and  given  into  this  Court, 

^  thef  e  shaU  be  made  at  least  one  copy  or  m* 

^fression  on  paper  of  the  same  size  and  qua* 

^  Kty  as  that  which  is  at  present  in  use,  or  shall 

**  be  for  the  time  in  use,  for  the  books  of  Coun* 

^^  dl  and  Session,  and  the  other  written  records 

^  of  this  Court :  And  that  from  and  after  the 

^ftrst  box-day  in  the  ensuing  vacation,  the 

!*  clerk$  shall  receive  only  such  printed  copies, 
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^  having  annexed  thereto  the  written  sign; 
^<  tures  of  the  Advocates  by  whom  they  wei 
*'  respectively  drawn,  instead  of  the  writtc 
^  copies  now  in  use ;  which  printed  copies  : 
^^ilodged  with  the  clerks  shaH  be  held,  in  i 
^  time  coming,  as  original  records  of  this  Cdn 
^  and  ^aU  be  preserved  as  such  with  the  otfa 
''  records  of  the  kingdom.  And  the  Lords  iSs 
^  ther  prohibit  the  clerks  from  receiving 
**  moving  petitions  against  interlocutors  * 
^  Lords  Ordinary,  or  interlocutors  in  present 
^  unless  they  be  printed  and  in  all  respe^ 
^  complete^  as  hereby  required  and  directed.'' 

Connected  with  the  same  subject  of  prini 
papers^  there  are  two  other  acts  of  sederunt 
be  kept  in  view.  By  the  first,  ^^  the  Loi 
^  having  taken  into  consideration  the  frequc 
^^  imperfect  quotations  and  typographical  em 
*^  in  the  printed  papers  given  in  to  this  Con 
^^  which  occasion  perplexity  in  considering  the 
^^  do  certify  and  declare,  that  when  they  A 
^*  hereafter  observe  any  sudi  imperfect  qua 
<<  tions  or  typographical  errors,  they  will  £ 
^*  and  amerciate  the  aj^ent,  ingiver  of  the  pap 
^*  in  a  sum  not  under  \five  shillingSt  for  the  i 
^*of  the  poor."^    And   by  the  othijr,  ^«  i 

«  A.  S.  11th  March  1808. 

•  «  A.  S.  15ih  July  1768.  See  oUo  A.  6.  11th  March  1608,  in  wl 
*•  the  Lords  do  hereby  farther  declare,  that  they  will  enforce,  « 
<*  the  utmost  rigour,  their  act  of  sederunt  made  on  the  15th  daj 
**  July  1768,  for  preventii^  typographical  errors,  and  impen 
fj  quotations  in  the  pdnted  pipen  given  into  this  Court.** 
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I*  Lords  having  observed,  that  some  of  the  pa* 
^  pers  given  in  to  the  Coi^rt  have  of  late  been 
^  printed  with  too  small  a  type,  ordain,  that  in 
^  future  every  paper  put  into  the  Lords  bo^es 
^  shall  be  printed  with  the  type  called  **  Eng- 
^  fUhp''  at  least  with  none  smaller."  * 

$.  The  next  thing  to  be  observed,  is,  that  all 
pipers  presented  to  the  Inner  House  must  be 
nearly  boxbd.  It  is  a  curious  fact,  and  one 
which  does  by  no  means  readily  suggest  itself, 
^  the  practice  of  boxing  papers  was  first  in- 
troduced, not  with  any  view  to  those  important 
ends  which  it  now  happily  serves,  but  merely 
for  the  purpose  of  putting  down  **  solicitations." 
The  ad  of  sederunt  passed  on  this  occasion  is 
a  most  singular  document,  and  furnishes  a 
strange  picture,  indeed,  of  the  manners  of  those 
days.  It  observes,—-'*  The  Lords  of  Councill 
^and  Session  taking  to  their  serious  considera- 
«tioB  the  great  inconveniency  of  solicitation, 

*  which  creates  diffidence  in  those  who  have  not 

*  acquaintance  or  friends  to  recommend  them, 
^  that  they  are  not  equally  stated,  and  putts 
^  them  to  a  necessity  to  go  to  every  Lords'  lodge-p 

*  bg,  imagining  that  if  they  do  not,  that  he  may 
^  think  that  he  is  either  despised  or  distrusted, 
^  which  is  a  slavery  upon  the  leidges,  upon  the 
^  Lords,  and  upon  the  lawyers,  who  are  fre- 
^qaently  urged  by  their  clients  to  go  with 
?  them  or  for  them  to  solicite  the  Lords:  There? 


^  for  f 0  pt ei^mt  90  evill  a  castonu  whiok  is  c«o» 
^  irair  to  severall  acts  of  sederunt,  aod  contradr 
^  to»  the  practice  of  tlie  aiost  civOl  oatMnes 
^  abroad^  the  Lords,  have  r^iewed  Mnd  &%\apged[ 
^  the  acts  of  sederunt  against  solkitation.  Antf 
*<  because  they  find  the  chief  occasioD  of  soKci* 
^^  tation  is  the  pretence  that  the  leidges  think 
^  tbej  are  not  secure  that  the  Lords  get  their 
^  informations,  unless,  thej  dirliver  them  in  tiimt 
^  own  bandsy  and  tberettpoo  ti^e  occasion  10^ 
^'^  solirile :  For  preventing  wheveof^  and  for  eaase>* 
**  ing  the  leidges,  themselves,  and  the  tawyeni 
^  they*  according  to  the  example  of  the  moi| 
^  famous  judicatories  abroad,  have  appoynta^ 
^^  boxes  for  every  one  of  the  Lords  to  stand  0t$ 
^  a  bank  in  the  Session^House  from  threa 
^  o'clock  till  seven  o'clock  at  ntght,  eadi^  box 
^  haveing  a  slitt  in  which  the  informationea  or 
*'  bills  may  be  lett  in,  and  cannot  be  drawe»  mrfl 
^<  untill  the  box  be  opened,  the  key  whereof  & 
^^  to  be  keept  by  every  Judge  himself,  Mid^  to  be 
^  committed  to  no  other :  And  each  Lord  is  to 
^<^  send  for  his  box  at  seven  o'clock  at  night  that 
^  he  may  have  competent  time  to  peruse  all  the 
<^  informationes  therein,  and  to  consider  the 
^  same,  and  the  citationes  alleged  in  the  samej 
^^  whereby  none  of  the  leidges  can  be  put  to 
^  trouble  to  attend  any  of  the  Lords  for  giveing 
^  their  informationes,  bills,  or  answers." ' 

The  ^stem  of  the  present  day  is  a  good  deal 

f  A.  $.  watt  Nofeiftbcr  16901 


idldved  from  this.—- Papers  must  iio«r  ht  boxed 
Bot  only  as  before,  for  the  whole  Judg^  of  thb 
Ocnirt»  but  likewise  **  for  the  principal  clerk 
«  of  the  process,''  •— **  Prdfessor  of  the  Scots 
•t-awr,***— ••  Collectors  of  the  Decisions,'' ^-^ 

*  Faculty  of  Ad^'^oeates,"^*-  iVriters  to  the  Sigu 
Mt  and  'Solicitors.  With  regard  to  cases  also 
ftom  the  Admiralty  and  Commissary  Courts^ 
«ithe  >Lcrds  appoint  -printed  papers  in  maritime 
'oauses  to  <hav«  the  word  ^  Admiraity^  and 

*  printed  papers  in  causes  from  the  C-ommissary 
'Court  to  liaMe  the  word  *<  Consistorial^^  pre^ 
'fixed  to  their  title ;  and  authorize  a  box  for 
'<acii  of  these  Courts  to  be  placed  for  re« 
'  ceiving  copies  of  all  such  printed  papers,  which 
^  the  ag^ents  are  hereby  authorized  to  furnish."  \ 

The  different  boxes  which  thus  came  to  bo 
lesessary,  were  formerly  kept  in  the  lobby  'of 
tk  iParliament^ouse.     But  the  Court  have 


i^  S.  '9d  July  1709;  whkh  urdaint  «  all  parties  concerned  i« 
^  praocfsest  to  put  their  bills  or  answers  in  the  cleric's  box,  who  is 
**  to  read  the  same,  and  informations  of  causes  to  be  reported,  into., 
*  the  prhadpal  cleric  of  the  process  his  box  at  the  same  time  that 
**  tbt  add  bills,  answers,  or  informations,  are  put  in  the  Lorda 
**  boxes ;  and  discharge  the  clerks  to  move  any  bill  or  answers  ta 
**  die  Lords,  that  have  not  been  put  in  his  box,  as  aforesaid,  except 
"Ms»  irhlehpttss  of  course,  or  where  bills  relate  to  acti  or  de« 
"OKets  mdj  to  be  extracted,  and  when  thert  is  no  time  to  mato 
^'COpletlbr  the  Lords;  in  which  case,  the  clerks  are  allowed ^t* 
**  "Mve  the  lafd  bills  in  the  next  sederunt  only,  «nd  not  after***. 

^  A.  8.  S9Ui  November  1765  and  15th  lebruarjr  I'Ms 
^'A.  S.  .17lh  January  and  15th  Februaiy  ITSSi 
^IbftLlfaid. 
*  A.S.  lkh.N«f«inbec  18(N^  g  S» 
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tecenilj  enacted,  that  <<  the  boxes  of  the  tl 
^  teen  ordinaiy  Judge8»  together  with  those 
^  other  Judges  or  officers^  in  which  papers  ouf 
^  to  be  boxed,  (the  boxes  of  the  Lord  Presidi 
^  and  the  Lord  Justice-Clerk  b^ing  always  i 
*^  cepted),  shall  be  removed  to  the  said  oflk 
(No.  9),"  "  of  the  Register-House ;  and  that 
**  boxing  of  printed  papers,  for  the  considerati 
^  of  the  said  Judges,  shall  thereafter  be  com] 
^  tent  only  in  the  said  office ;  nor  shall  a 
^  other  delivery  of  any  printed  paper  to  the  » 
^  Judges,  or  to  any  person  in  their  behi 
^  exempt  from  the  consequences  of  failure 
«<  box  the  same,  as  required  by  the  acts  of 
«  derunt.**  ^ 

The  hour  of  boxing  has  varied  at  diffen 
times.  At  present^  papers  must  ^*  be  put  ii 
**  the  boxes  at  or  before  twelve  o'clock,*  •  j 
the  President  and  Lord  Justice-Clerk ;  but  1 
the  other  Judges,  &c.  they  need  only  be  lodg 
*«  on  or  before  One  o'clock  afternoon.'^  I    I 

»  A.  S.  llth  March  1814,  §  4. 

•  Ibid.  §  5. 

•  A.  S.  16th  December  1160. 

V  Under  the  former  regulationsy  papers  were  boxed  for  the  Fi 
ient  and  Jiutice«Clerk  at  the  same  time  as  for  the  other  Ju4| 
Ac. :  Bat  the  changes  introduced  into  practice,  by  removing  som^ 
the  boxes  to  the  Register-House,  left  the  boxes  which  were  not 
moved  under  the  old  system.  In  this  way,  arose  the  distinct 
which  to  stated  in  the  text  Vide  A.  S.  llth  March  1814  and  A 
2Sd  November  1815,  the  latter  of  which  enacts,  «  That  upoih 
**  box-days  during  the  sitting  of  the  Court,  and  in  the  vacationB  i 
**  Christmas  recess,  aU  printed  papers  for  the  thirteen  ordinary  Jueli 
*[  together  trtih  thoee  fir  HfOm  Judget  md  qpccre^  for  whom  pap 
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^flifinting  petitions  must,  of  courde,  be  bOxed  be^ 

fore  expiry  of  the  reclaiming  days,  and  papers^ 

ordered  by  the  G!ourt  i^ainst  a  certain  day,  on  or* 

before  the  expiry  of  that  day.    Other  ps^rs  do 

lot  require  to  be  lodged  till  the  day  previous  to 

their  being  moved,  unless,  indeed,  they  are 

wished  to  be  moved  on  a  Tuesday ;  in  which 

case  the  matter  is  thus  regulated  by  special  act 

rf  sederunt.-^'*  The  Lords  of  Council  and  Ses-^ 

^sion  having  taken  under  their  consideration 

*  the  many  inconveniences  this  Court,  and  the 

*  Court  of  Justiciary,  suffered  by  having  papera 

^  put  into  their  boxes  on  Monday,  in  order  to 

^  be  advised  on  Tuesday ;  and  that  these  in« 

^  oonveniences  may  be  remedied  by  setting  out 

^  the  boxes  on  Saturday."—*'  The  Lords  do  or* 

^  der  hereafter  their  boxes  to  be  set  out  on  Sa^ 

^  turday,  and  all  papers  which  parties  intend  to 

^  have  moved  on  the  Tuesday  following,  to  be 

^  put  into  the  boxes  that  day  by  twelve  o'clock  3 

^  And  declare,  that  they  will  advise  no  papers 

^  put  into  the  boxes  on  Monday  sooner  than 

^  Wednesday."  ^    From  this  rule,  however,  the 

last  Monday  of  every  session  is,  in  practice,  ex* 

cepted. 

For  the  purpose  of  receiving  the  papers  to  be 
boxed,  (with  the  exception  of  the  Lord  Presi- 

^  oi^t  to  be  boxed  in  terms  of  the  said  act,"  (llth  March  1814|, 
**  at  the  «dd  office^  be  lodged  at  the  said  office.  No.  9,  Register- 
**  Houae,  on  or  before  one  o'clock  afternoon  of  each  boxing-dayi  ub* 
*■  dtttbe  highest  certification.*^ 

!  A.  S.  loth  March  1762. 
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Amt  $md  Ldfd  JmtiteX^eA'M  06(^g,  wlOdh  aM 
b«X6d  in  the  Pariiameiit-House  as  foim^rlj),  it 
is  enacted,  <<  Tbat  ooe  or  more  <^  the  cleite 
«  «f  tJM  eight  ordiaary  Imier  House  Judges,  m 
^  taiqr  be  arrai^^  anoag  them,  Wy  eleolioii  or 
^rotatioii,  AM  attend  in  the  aaid  office  {kk 
«  Iflie  RegisterHemse)  on  jdl  fcox-dajs."  A^d 
atte  enactment  adds,  ^*  Tbat  every  paper  which 
^  ought  regularly  to  tie  boxed  in  the  boxes  of 
« idl  the  Judges,  shall  pay  a  fee  of  9s.  9ter« 
^ling  on  being  admitted  to  be  so  boxed,  td 
^  tike  Lord's  clerk  or  <^rks  officiating  in  tbo 
^  <^oe  at  the  time,  who  shaft  e«ter  the  ^smUB 
^  in  a  book  or  books  to  be  there  kept,  and 
^  also  make  a  joMing  of  the  pajrment  on  Hio 
^  copy  of  the  paper  boxed  <or  the  senior  Jii^e 
^  of  the  Division  to  whidi  it  4s  destined ;  -and 
^^  -the  clerk  f^  oleics  so  officiating  shall  be  an* 
^  6 wercdbile  that  a  oof^f  df  each  paper  on  whtch. 
^  the  sand  fee  is  thus  paid  shall  he  duly 
^  sited  in  the  hoxes  lodged  in  the  said  office, 
^  authorized  and  ordained  i>y  former  acts  of 
*«  derunt*' ' 

^<  And  farther,  the  said  Lords  prohibit  «od 
<'  discharge  the  clerks  of  Session,  and  their  de- 
'^  puties  and  assistants,  from  Teceiving  or  writ- 
^  ing  upon  any  papers  requiring  to  be  marked 
*•  by  the   collector  for  the  thirteen   ordinary 

Judges  clerks,'  unless  such  paper  shall  hav(9 
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*  A.  S.  11th  March  1S14,  g  S. 

•  The  collector  here  alluded  to  if,  <•  th«t  one  of  the  clerks  of  tlMi 
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^  been  previously  marked  by  the  said  collector^ 
^*  and  bear  that  the  fees  due  upon  such  paper 
•*  have  been  paid."  *. 

Incidental  applications  by  written  petitions^ 
or  notes  to  the  President  of  either  Division^  re- 
quire to  be  boxed  for  that  Judge  alone."" 

4.  Attention  must  be  paid  to  returning  thb 
PBOCBSS  to  the  clerk  at  all  proper  seasons. 

By  a  late  enactment,  the  Court  have  declar* 
ed,  <*  That  the  acts  of  sederunt  1 9th  December 
^  1789,  24th  July  1741,  and  16th  January 
^  1798,  concerning  the  return  of  processes  into 
^  the  clerk's  hands^  shall,  in  time  coming,,  be 
*f  strictly  enforced.'' » 

Now,  these  acts  of  sederunt  *'  ordain^  that,  in 
^  time  coming,  the  process  be  returned  to  the 
^  clerk  between  the  hours  of^t^e  and  six  o'clock 
^  in  the  afternoon  at  farthest,  of  the  day  whea 

^  either  a  petition  or  an  answer  is  put  into  the 

•  Lords  boxes."  ^ 

^  And  likewise  ordiun  all  the  instructions  of 

**  eight  ordinary  Inner  House  Judges/*  who  is  appointed  to  o£Elc{ate 
in  the  Register-House^  as  explained  in  the  paragraph  immediattlj 
Iteeediog. 

*  A.  8.  23d  November  1815« 

**  See  A.  S.  29th  January  1767, 

>  A.  8.  24th  June  1806»  §  13. 

>  A.  8.  iOth  January  1798. 

TOL.  II.  • 
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^<  single  bills,  which  do  not  refer  to  process,  to 
^<  be  given  in  to  the  clerk  in  like  manner."  * 

And  again,  **  The  same  rules  are  to  be  ob« 
<«  served  with  respect  to  causes  taken  to  report 
^  from  the  Outer  House  upon  informations,  and 
^  likewise  in  summary  causes  not  abiding  the 
**  course  of  the  long  roll.'*  • 

In  each  of  these  cases,  it  is  declared,  ^^  That 
**  all  contraveners  should  incur  a  penalty  of 
^  40s.  sterling  for  the  use  of  the  poor.*^  ^ 

But  from  the  rules  thus  laid  down  tjiere  are 
excepted  *^  such  processes,  in  which  petitions  or 
^  other  papers  shall  be  boxed  on  Saturdays ; 
^  In  which  case,  the  processes  are  hereby  ap« 
'*  pointed  to  be  lodged  with  the  clerks  upon  the 
^Mondays  following,  between  the  hours  of 
^  twelve  at  noon  and  one  afternoon,  and  that 
^  under  the  above-mentioned  penalty."  * 

Such,  then,  are  the[  acts  of  sederunt  now  to 
be  enforced.  And  in  addition  to  the  various 
regulations  they  contain,  it  has  been  declared, 
^  That  if  the  process  shall  be  kept  up,  as  is  toe 
^  often  the  case,  till  the  day  on  which  the  cause 

•  A.  S.  I9th  December  1739,  as  continued  by  A.  S.  16tb  JanuJurjN 
1798. 

•  A.  S.  16th  January  1798. 

^  A.  S.  84th  July  1741.    A.  S.  16«h  January  179& 

•  A.  Sr  16th  January  1798. 
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ms  to  be  moved  or  advised  in  Courts  the  fine 
specified  in  the  said  acts  of  sederunt  shall  be 
oubled.  And  the  clerks  are  hereby  required 
'^  '^o  inform  the  Court,  at  the  time  of  such  mov* 
•*  "i-Tig  or  advising^,  whether  the  process  has  beea 
'^  ^:3uly  returned  or  not,  and  whether  any  fine 
^  ^rmsLS  been  incurred :  Or,  in  case  the  process 
**  ^hall  not  have  been  duly  returned,  whethai^ 
ny  or  what  excuse  has  been  offered.  And 
ith  power  to  the  Court  to  mitigate  the  fine 
pon  cause  shown.']  ^ 
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^.  The  only  other  subject  which  shall  be  no* 
tic^ied  in  this  place,  is  that  of  amands. 

These  are  now  exacted  in  the  Inner  House 
^w^ith  rigorous  punctuality.  Of  course,  the  dif- 
fejnent  regulations  as  to  the  mode  of  levying 
tt^«^m  deserve  to  be  pointed  out 
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It  is  enacted,  then,  that  '<  on  the  day  preced* 
tng  the  first  day  of  each  session,  and  on  every 
IVfonday  during  the  session,  the  keepers  of 
the  Inner  House  rolls  shall  make  out  a  list  of 
amands  incurred  by  default  of  papers,  with 
the  names  of  the  agents  as  affixed  to  the  pa« 
pers :  And  on  the  first  day  of  each  sessiont 
and  on  every  Tuesday  morning  during  the 
Session,  he  shall  present  the  sam^  to  the  Pre- 
sident of  each  Division,  who  shall  authenti- 

^    ^«  8.  S4th  June  1806,  §  13»  iinc«  renewed  from  time  te 

02 


too 

^  cate  fhe  sadne  by  his  signdture.  Which  lis€ 
^*  fio  signed  shall  be  a  sufficient  warrant  to  the 
•*  macer  forthwith  to  levy  the  same  from  the 
«<  agents,  by  caption,  if  necessary.**  * 

**  The  President  of  each  Division  shall  then 
^  deliver  such  list  to  the  macer  by  rotation,  who 
^  shall,  without  delay^  collect  the  same  at  his 
^  perii;'f 

*'  The  clerks  of  the  Inner  House  shall  keep*  a 
^'  record  of  all  unconditional  fines ;  and  shall 
^  6very  Monday  during  the  session,  prepare  a 
*^  list  thereof,  ta  be  in  like  manner  laid  before 
^*  the  Lord  President,  to  be  signed  and  collected 
^  as  above:*** 

**  The  macerd  shall  keep-  to  their  own  use, 
'^  one-third  of  all  amands  and  fines  collected  by^ 
*<  them,  to  be  divided  equally  among  them  all ; 
«  and  shall  lodge  the  othei*  two-thirds  thiereof**^ 
'  ^*  in  the  hands  of  either  of  the  keepers  of  the 
*♦  Inner  House  rolls,**  *  to  be  afterwards,  by  or- 
**  der  of  the  Lord  President,  given  to  the  trea- 
*•  surer  of  the  charity-workhouse :  and  on  every 
**  Tuesday  morning,  before  the  new  list  is  given 
'^  in,  the  macer  shall  report  the  same  to  the 

•  A.«.llthJulyl813»§8^ 
'  Ibid.  §  4. 

•  Ibid.  §  10. 
^  Ibid,  g  5. 

•  A.  S.  14th  Janutr/  1813,  §  a. 
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^  President  of  each  Division,  who  shall  deliver 
^'  the  same  to  the  clerk  for  preservation."  ^ 

^'  AH  persons  on  whom  any  part  of  the  said 
<'  duty  is  laid,  shall  be  responsible  to  the  Court 
*'  for  the  due  execution  of  the  s^me.'*  * 

^'  Every  agent  shall  pay  the  amand  as  stated 
^^  to  be  due  by  him  on  said  list,  in  the  first  in- 
**  stance,  without  regard  to  any  alleged  mistake 
^*  or  excuse  ;— but  if  he  thinks  himself  aggriev- 
'^  ed,  and  that  he  has  any  good  reason  for  hav- 
^^  ing  the  amand  remitted,  he  may  present  a 
*•  note  to  the  President  of  the  Division,  within 
<<  24  hours,  for  which  no  fee  shall  be  exigible^ 
**  on  which  he  shall  be  heard  at  the  bar :  And 
^^  if  the  Court  shall  remit  the  amand  or  fine, 
^*  the  president  shall  mark  the  same  on  the 
**  note,  which  shall  be  given  to  the  agent,  as  a 
•*  warrant  for  receiving  back  the  same  from  the 
^*  macer.''  "^ 

These  regulations  are  enacted,  ^^  reserving 
^^  to  the  opposite  party,  when  the  paper  is  not 
'^  given  in  at  the  time  appointed,  to  apply  to 
'*  the  Court  by  a  note,"  "  either  to  advise  the 
^*  cause  ex  parte,  or  to  renew  the  order  under 
^*  an  additional  amand : — or  to  order  payment 
^^  of  the  whole  ^xpences,  or  part  thereof,  as  the 

»  A.  S.  11th  July  1812,  %$, 
>  Ibid.  §  & 
«  Ibid.  §  6. 
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*'  Court  irtay  judge  he$t :— Keserving  dso  to 
"  the  Court  itself  in  cases  of  extraordiuarj  de- 
^*  lay^  to  impose  such  additional  fine  as  may 
<*  seem  proper, — and,  if  judged  necessary,  to 
**  advise  the  cause  ex  parte.^  ■ 

■  A.  S.  llth  July  1813,  §  9.  It  ought,  perhaps,  to  have  been  ob« 
flcrved  in  the  former  volume,  that  the  whole  of  these  regulations  ai^ply 
equally  to  the  Outer  House,  as  to  the  inner  House  procedure.  It 
Is  enacted  in  the  same  act  of  sederunt  already  so  often  quoted,  (A« 
8.  1 1th  July  t812,  §  7),  **  That  a  similar  list  of  amands  incurred 
**  in  cases  before  the  Outer  House,  sh  %U  be  prepare^i  by  each  Outer 
**  House  clerk,  or  Ins  assfistants,  and  in  the  same  way  laid  before  each 
<*  Ordinary  for  his  signature,  at  his  regular  morning  hour;  which 
**  the  Ordinarv  in  like  manner  shall  sign,  and  deliver  to  the  macer  of 
^*  t^  week  to  collect,  who  shall  collect  and  acc<  unt  as  above.*' 

In  practice,  however,  though  amands  are  frequently  imposed,  th» 
payipent  of  them  is  never  enforced  in  the  Outer  House  i  and  ther 
are  tbiit  become  Almost  a  dead  letter* 
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CHAP.  IV. 

OF  THE  PBOCBDURE  IN  ACTIONS  ORIGINATING  IN  THE 

OUTER  HOUSE* 

J\.N  action  may  be  brought  from  the  Outer  to 
the  loner  House,  by  a  reclaiming  petition  for 
either  of  the  parties ; — on  a  report  by  the  Lord 
Ordinary ;— or  by  way  of  concluded  cause.  The 
procedure  in  each  of  these  cases  is  now  to  be 
explained :  And  a  few  words  shall  be  added  on 
the  subject  of  such  incidental  applications  as 
are,  from  time  to  time^  occurring  in  the  pro- 
gress of  every  cause. 

SECT.  I. 

Where  the  Case  comes  into  the  Inner  House  hy  Reclaim'^ 

iNO  Petition.* 

When  an  unfavourable  judgment  has  been 
pronounced  in  the  Outer  House,  and  it  has 
been  in  vain  attempted  to  get  redress  by  repre- 
sentaHon^^  there  remains  but  one  course  left  for 

*  Bj  a  cause  being  thus  carried  to  the  Inner  House,  the  Lord  Or- 
dinary is  exauctorated  only  as  to  the  points  reclaimed  against,  and 
the  process  may  still  be  carried  on  before  him,  as  to  any  separate 
and  independent  branch  of  the  cause.  But  if  the  points  already  de- 
cided be  invoWed  as  a  preliminary  in  the  future  discussion,  or  bq 
anywise  connected  ^ith  those  branches  of  the  cause  proposed  to  be 
proceeded  in,  so  as  to  affect  or  prejudice  the  ultimate  judgment  with 
regard  to  them,  in  such  a  case  the  Ordinary  is  not  competent  to  go 
on.  And  all  procedure  before  hUn  xkinst  be  stopped  as  to  every  part 
of  the  cause  without  exception. 

*  1672,  c  16,  «  ConeerrUng  th€  Si*9ioih'*  %  15.— "  Thyt  no  bHl  be 

'*•  presented 
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the  unsuccessful  part/  to  pursue,  vi^.  to  petitioii 
the  Inner  House, 

This  b  in  all  cases  competent  within  a  cer- 
tain short  period  after  the  date  of  the  judgment, 
familiar  in  practice  under  the  name  of  reclaim- 
ing  days. 

Formerly,  the  reclaiming  days  used  to  be 
computed  by  sederunt  days,  and  the  regula- 
tions with .  regard  to  them  were  always  lead- 
ing into  confusion.  The  Court,  therefore, 
**  considering  that  the  time  at  present  allowed 
''  for  reclaiming  against  interlocutors,  either  to 
**  the  Ordinaries  or  the  Inner  House,  is,  in 
many  cases,  too  short,  and  that  mbtakes  oft- 
en occur  from  the  present  mode  of  countings 
*f  the  reclaiming  days  by  sederunt,  ^d  not  by 
**  natural  days,  do  hereby  enact  and  declare, 
**  that  from  and  after  the  12th  day  of  May 
ff  next,  the  time  to  be  allowed  for  represent** 
'^  ing  or  reclaiming,  both  against  Outer  House 
^'  and  Inner  House  interlocutors,  shall  be 
'f  twenty  natural  (faySf  exclqsive  pf  the  day 
^*  on  which  the  interlocutors  shall  have  been 
**  signed."  ^  Where  the  period  thus  allowed 
does  not  expire  in  time  of  session,  it  is  declared. 


f  <  presented  to  the  Lords  for  stopping  or  rectifying  any  act  or  decr^ 
*'  past  in  the  Outer  House,  until  the  party  first  make  application  to 
<*  the  Ordinary  who  pronounced  the  same.** 

In  the  spirit  of  this  enactment,  accordingly,  the  Court  have  some- 
tiipes  remitted  a  petition  to  the  Lord  Ordinary,  where  a  fuU  rep^f* 
sentation  had  not  been  put  in,  nor  any  dispensation  granted. 

f  A.  S.  7th  February  18JQ. 
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^  tlmat  from  and  after  the  11th  day  of  July 
^<  E^^xty  the  reclaiming  days,  both  against  Inner 
^  Blouse  and  Outer  House  interlocutors,  shall 
^^  pmin  in  the  vacation,  so,  however,  that  they 
sliall  not  be  held  to  expire  till  the  first  box-r 
AcLj  of  the  ensuing  vacation,  when  they  shall 
become  final,  unless  a  representation  or  peti« 
t;ion  be  given  in  on  or  before  the  said  box«- 
clay.''^  And  with  regard  to  the  Christmas 
recess,  it  is  enacted,  that  *'  the  reclaiming 
^  4ays  shall  not  run  during  the  Christmas  re- 
^  oess,  nor  expire  till  the  first  sederunt  day  of 
^  tihe  Court  after  the  recess,"  ® 

Before  expiry  of  these  reclaiming  days,  the 

I>etition  must,  in  order  to  prevent  the  judgment 

i^^K^laimed  against  from  becoming  final,  be  moV" 

^<i  to  the  Lords ;  and  in  time  of  session  it  must, 

for  this  purpose,  be  presented  to  the  clerk  at  his 

piroper  place  in  the  Inner  House,-*-at  farthest, 

*^  during  the  sitting  of  the  Court  in  the  fore- 

'*  noon  of  the  last  (reclaiming)  day.** '    On  the 

petition  being  thus  presented,  the  clerk  used 

formerly  to  read  over  to  the  Court  the  names 

of  the  petitioners,  and  of  the  Lord  Ordinary 

^hose  judgment  was  reclaimed  against ;  as  al* 

80  the  date  of  the  judgment  itself.     He  then 

put  a  marking  on  the  back  of  the  petition ; 

thus,  — — (date)  "  Moved  to  the  Lords ;" 

'  A.  S«  7th  February  181p. 
•  A.  S.  18th  December  1813. 
f  A.  S.  11th  March  1808. 
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to  which  having  subjoined  his  initials^  he  return^ 
ed  the  petition  to  the  agent.  The  former  part 
of  this  practice  has  since  fallen  into  disuse,  and 
all  that  is  tiow  attended  to,  is  the  mere  mark* 
in^  by  the  clerk.  In  time  of  vacation,  the  peti* 
tion,  of  course,  cannot  be  presented  ^'  during 
•*  the  sitting  of  the  Court :"  But  the  marking 
of  it  is,  in  this  case,  provided  for  by  an  enact- 
ment, **  that  the  principal  clerks  of  session 
^*  shall  attend  in  their  proper  places  in  the 
*'  Inner  House,  on  the  said  (first)  box-day^ 
^  from  ten  o'clock  forenoon  to  two  afternoon.**  • 
This  enactment,  however,  practice  has  likewise 
so  far  modified  and  encroached  upon,  that  the 
attendance  ordered,  instead  of  being  given  in 
the  Inner  House,  is  given  by  the  clerks  at  their 
own  closets  in  the  Register-House.  When  the 
reclaiming  days  expire  on  a  Monday,  the  peti« 
tion  is,  in  this  case  also,  marked  by  the  clerk  Ht 
the  Register-House ;  if  on  Sunday,  they  are 
moved  in  common  form  on  the  Saturday  pre- 
ceding. The  clerks  are  prohibited  from  receiv^- 
ing  or  writing  upon  every  paper,  which  has  not 
the  proper  markings  by  the  collectors  of  the  fee- 
fund  ^  and  Lords  clerks  fund.^  It  follows,  there- 
fore, that  no  petition  can  be  moved  to  the 
Lords,  as  explained  above,  until  it  be  quite  re- 
gular as  to  all  the  forms  and  requisites  of  which 

m 

•  A.  S.  Tth  February  1810. 

^  Vide  tupra^  Vol.  1,  p.  193,  and  this  Vol.  p.  88 ;  also  ^0  6e^ 
III,  c.  112,  §20. 

\  Vide  su^a,  p.  97j  fOso  A.  S*  83d  NoTcml)€r  181& 
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these  markings  are  evidence;  that  is,  until  it 

be  printed,  boxed,  its  dues  properly  paid,  &c.  &c, 

A  deficiency  in  any  one  of  these  particulars  is 

altogether  fatal :  For,  as  the  clerk  has  no  disi- 

cretionary  powers,  his  duty  nmst^  of  course,  be' 

<fa'seharged,  and  the  judgment  reclaimed  against 

fecomes  final 

-A  practice  was  once  "  attempted  to  he  intra* 

^  <luced  of  prorogating  by  consent  of  parties  the 

*  days  fixed  for  reclaiming ;"  but  it  was  inmie- 

4ia.tely  declared  by  the  Court,  "  that  the  said 

**  practice  is  irregular,  and  can  have  no  effect  in 

'*  prerenting  the  lapse  of  the  reclaiming  days,"  ^ 

Yet  it  may  happen,  on  occasion,  that  circum« 
talices  render  it  impossible  to  present  a  full  pe« 
ition  within  the  proper  period.     In  such  a  case^ 
owever,  a  petition  of  some  kind  should  still  be 
'i;3)resented ;  indeed,  it  is  absolutely  indispensable 
^n  order  to  keep  the  judgment  open.    In  the  p6« 
"tition  thus  given  in,  the  party  ought  shortly  to 
'^plain  the  situation  in  which  he  is  placed,  and 
^ray  the  Court  to  allow  him  to  lodge  an  addi^ 
iional  petition  within  a  certain  short  period,  andf 
""^  the  meantime,  to  supersede  disposing  of  the 
<ause.     Considering  the  length  of  the  reclaim- 
ing days  as  at  present  regulated,  such  applica- 
tions will  certainly  not  be  viewed  with  favour^. 
But  their  Lordships  will,  of  course,  weigh  all  the 
circumstances ;  and  a  petitioner  will  never  b^ 

}  A.  S.  27th  June  17T6, 
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made  to  suffer  where  his  situation  really  desenr^i 
indulgence.^ 

In  preparing  a  reclaiming  petition,  it  must  b< 
farther  attended  to,  that  ^*  a  copy  of  the  suni« 
f*  mons,  advocation,  and  suspension  and  amend* 
<<  ttient,  if  any,  together  with  a  copy  of  the  de* 
*^  fences,  shall  be  annexed  as  an  appendix  to  the 
^  first  petition ;"  ^  and  where  such  papers  have 
been  lodged,  that  ^'  a  copy  of  the  condescend* 
^  ence  and  answers  shall  also  be  annexed  as  ai 

# 

<<  appendix  to  th^  first  petition.'^  I 

With  regard  to  the  matter  whicl)  the  petitioi 
itself  shall  contain,  it  is  ordained,  that  <<  whei 
f*  any  reclaiming  bill  shall  be  offered  to  the  whoh 
^<  Lords  against  the  interloquitor  of  the  Ordi 
**  nary,  the  same  is  not  to  contain  any  new  al- 
<^  ledgance  in  law  or  fact,  not  inserted  and  sett 
<'  down  in  the  minutes,  and  insisted  upon  be 
^  fore  the  Ordinary,  or  contained  in  a  repre 
'*  sentation  refused  by  him,  without  prejudice 
*^  to  parties  to  urge  their  alledgances  offered  ti 
**  the  Ordinary  upon  new  arguments."  "*  Bi|i 
this  is  not  to  be  understood  as  applicable  U 
facts,  jwviter  venientes  ad  notitiam,  and  whid 

'  It  has  been  found,  when  a  tutor  died  in  the  course  of  the  re 
claiming  days,  that  they  did  not  run  againtt  the  pupil,  though  a  pc 
nod  of  more  than  two  years  had  elapsed ;  15th  November  I78fl 
(Grant  against  Creditors  of  Skelbo  ;  Mor.  Diet.  p.  12,175. 

"  A*  S.  7th  February  18ia 

-  Ibid.  ibid. 

o  A.  S.  9th  July  170?, 
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iMrere  unknown  id  the  party,  while  the  {yrocitas 
epended  before  the  Ordinary : — ^for  these^  up-* 
proper  evidence,  may  be  brought  forward 
insisted  in  at  any  stage  of  the  cause. 


These  preliminary  points  being  disposed  of^ 
the  petition  comes  now  to  be  considered  as  a- 
mt  to  be  called  in  Court.     At  this  stage,  it 
^stands  in  the  roll  of  single  bills,  and  is  moved 
Sn  its  proper  turn  by  the  presiding  Judge  of  theT 
division.     In  doing  this,  his  Lordship  reads  to 
^e  Court  the  name  of  the  petitioner,  the  in- 
^terldcutor  against  which  he  reclaims,  and  thef' 
prayer  of  bis  petition.      If  the    respondent's 
cofunsel  have  any  observations  to  offer,  he  is^ 
then  allows  shortly  to  state  them ; — ^a  simiiaf 
indulgence  is  granted  to  the  petitioner ;  after 
which,  the  Lords  deliver  their  opinions,  and* 
such  a  deliverance  is  pronounced  as  a  majority 
of  the  Court  think  proper.     In  general,  the  pe- 
tition is  either  refused,  or  ordered  to  be  answer-- 
fd  by  the  other  party. 

Where  an  answer  is  ordered,  the  Court  al- 
ways assign  a  day  against  which  it  must  be' 
lodged ; — under  the  sianction  of  a  certain  penaU 
ty  or  amand,  in  case  of  failure.  This  amand  is 
oommonly  fixed  at  40s. ;  ^  and  by  the  present 
practice  it  is  rigidly  exacted. 

^  These  amands  were  ordered  to  be  strictly  enforced  so  far  back. 
m«  A*  S.  12th  June  1782.  And  since  that  time  many  acts  of  sede> 
feunt  have  been  passed  to  the  same  purpose.  Vide  A.  S.  14rth  June 
1788;  A.  &  26th  March  1794;  A.  S.  24th  June  1806.    At  presenft* 

this 
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Jf,  notwithstanding  this  amdnd,  the  answer 
be  not  given  in  at  the  proper  time,  the  petition^ 
er  may  '*  apply  to  the  Court  by  a  note,  either 
**  to  advise  the  cause  ex  parte^  or  to  renew  the 
«*  order,  under  an  additional  amand.**  ^  And 
without  any  note  from  the  petitioner,  **  the 
<*  Court  itself,  in  cases  of  extraordinary  delay^ 
*^  may  impose  such  additional  fine  as  may  seeia 
*•  proper,  and,  if  judged  necessary,  may  advise 
^  the  cause  ex  parte.^ ' 

Jf,  on  the  other  hand,  however,  the  respondent 
can  assign  a  sufficient  reason  for  not  being  ready 
within  the  time  appointed,  he,  too,  may  apply^ 
to  the  Court  by  a  note ;  when,  if  the  cause  dt 
delay  appear  satisfactory,  the  term  for  lodging 
answers  will  be  prorogated  to  a  more  distant 
day. 

When  the  answers  are  prepared,  and  regulaiv 
ly  boxed,  lodged,  &c.,  the  case  goes  to  the  longi 
roll,  where  it  waits  its  turn  with  the  rest.  It 
is  afterwards  put  out  in  the  short  roll  to  be  ad* 
vised  ;  and,  for  the  most  part,  its  merits  will  be 
fully  disposed  of  at  this  advising.  If  the  Court, 
however,  wish  the  matter  to  be  more  fully  statr 
ed,  or  the  question  otherwise  be  such  as  to  deir 
mand  a  more  solen^n  and  deliberate  discussion^. 
a  hearing  in  presence  will  sometimes  be  appoint* 

this  matter  is  regulated  by  A.  S.  Ilth  July  ISl!?,  and  A.  S.  \4^ 
January  1813,  treated  of  Htpra^  p«  99«102; 

«  A.  S.  11th  July  j^SX:^,  §  9, 

•  Ibid*  ibid. 
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d ;  or,  perhaps,  replies  and  duplies^*  or  memcrU 

or  informations  may  be  ordered  to  be  lodged. 

metimes  also,  where  the  facts  have  not  yet 

n  sufficiently  brought  out,  and  a  renewed 

in  the  Outer  House  seems,  therefore, 

o  be  advisable,  the  Court  v,i\\  remit  the  pro* 

s.  to  the  Lord  Ordinary,  to  be  farther  pro* 

ded  in  as  his  Lordship  shall  see  cause. 

If  none  of  these  steps;  however,  be  necessary^ 
ir,  being  necessary,  if  they  have  been  all  duly 
ittended  to,  and  the  cause  is  now  brought  for- 
^'^ard  properly  matured, — the  Court  pronounce 
their  decision.  If  their  Lordships  differ  in  opi- 
nion, the  decision  is  regulated  by  the  senti- 
ments of  the  majority.  If  they  divide  equally, 
it  is  necessary  to  call  in  one  of  the  permanent 
Ordinaries  from  the  Outer  House.  If  they 
judge  the  case  of  sufficient  importance,  they 
may  take  the  opinion  of  the  other  Division,  as 
well  as  of  the  whole  permanent  Ordinaries* 
The  mode  of  proceeding  in  these  cases  has  been 
already  explained.^ 

The  decision  of  the  Court  should  be  signed 
by  the  presiding  Judge,  in  presence  of  a  quorum 
of  their  Lordships  sitting  in  judgment.  On  this 
Subject  there  is  an  old  enactment,  under  very 

*  Where  the  petition  and  answers  do  not  wholly  exhaust  the  cate^ 
iUid  this  can  he  done  in  the  shape  of  farther  written  pleading,  eithei' 
^arty  may  apply  to  the  Court  hy  note,  without  waiting  the  turn  of  the 
^tmg  rdUs  and  the  Court  wlU  appoint  replica  and  duplies  to  be  pa|- 
&»  if  they  lee  cause. 

I 

*  Vid€  tufrOf  p,  7i» 


llf 

nitvere  sanctions^  to  the  following  effect.-^ 
«'  That  in  aQ  points  to  be  voted  by  the  Lords 
^  of  Session  hereafter,  the  question  being  stat-^ 
'<  ed,  shall  be  first  written  by  the  clerk  in  mun^ 
•*  do,  as  it  shall  be  agreed  to  by  the  Lords,  and 
«<  read  immediately  before  they  go  to  the  vote  ; 
*'  and  presently  after  voting,  at  least  at  that 
<<  dyet,  that  the  interlocutor  be  written  by  the 
«<  clerk  upon  the  process,  and  read  and  signed 
.  <<  by  the  Lord  Chancellor^  or  President  for  the 
'*  time,  before  a  quorum  of  the  Lords  sitting  in 
*'  judgment ;  declaring  all  interlocutors,  and  the 
^'iminutes  of  definitive  sentences,  which  shall 
^'  not  be  written  and  signed  in  manner  above 
<'  mentioned,  shall  be  null  and  void,  and  the 
**  writer  and  signer  thereof  Shall  incur  the  pain 
«  of  deprivation."  "^ 

Before  the  judgment  is  thus  signed,  if  there 
be  discovered  any  mistake  or  ambiguity  in  ita 
terms,  either  party  may  get  it  corrected  on  a 
motion  by  counsel  from  the  bar.  But  after  it 
is  signed,  this  cannot  be  accomplished  so  easily; 
and,  indeed,  unless  both  parties  consent,""  a  form* 
al  application  by  petition  will  be  necessary. 

"  1693,  C4  is. 

^  An  instance  of  an  interlocutor's  being  corrected,  upon  sueli 
iwnsent,  a  considerable  while  after  it  had  been  signedi  is  thus  no- 
ticed in  the  Acts  of  Sederunt.— *<  Sir  John  .Dalrymple,  one  of  the 
*<  clerks  of  session,  having  this  day  represented,  that  in  transcrib- 
**  ing  an  interlocutor  the  last  day  of  the  summer  session,  (in  a  com* 
'*  petition  of  the  Earl  of  Buchan's  creditors),  which,  by  allowance 
**  of  the  Lords,  had  been  adjusted  by  the  parties,  there  had  been 
*'  an  omission  of  some  words,  viz.  after  the  words  ^om  Whitntadaif 
**  one  thousand  ttoen  hufidredt  and  before  the  words  and  forty-one  f  the 
**  following  words,  and  twtnty-Jive,  to  Lambas  am  thoutand  seven  hun^ 

"  dred,^ 


iff   ^ 


ii^ 


Against  every  decision  pronounced  in  th§ 
Inner  House^  whether  of  a  merely  interlocutory 
character^  or  one  disposing  of  the  whole  cause^ 
it   is  in  general  competent  for  either  party  td 
'•eclaim.     But  "  the  said  Lords  do  hereby  dis- 
cbarge their  clerks  to  receive  more  reclaim- 
ing bills  against  any  interlocutor  in  presence 
than  one:   and  declare,  that  they  will   not 
hereafter  receive  or  hear  any  second  reclaim- 
ing bills,  unless  upon  new  matter  of  fact,  and 
sufficient  evidence  given  for  verifying,  that  it 
is  recently  come  to  the  parties  knowledge."  * 

In  one  case,  however,  it  is  not  competent  to 
'eclsdm  against  an  Inner  House  judgment  at 
^IL  '^  Against  an  interlocutor  condemning  in, 
^  *  or  assolzeing  from  expences,  if  pronounced 
^*  by  an  Ordinary,  only  one  reclaiming  bill  shall 
**  be  allowed  ; — and  if  pronounced  by  the  Lords 
^^^in  presence,  no  reclaiming  bill  shall  at  all  be 
•*  allowed."  ' 

Where  a  second  petition  is  to  be  presented, 
tbe  process  should  be  immediately   borrowed 

'  ^edf  had  been  omitted.  And  the  lawyers  for  the  parties  from 
Uie  bar  having  agreed  that  the  said  error  be  rectified ;  and,  like- 
^^ise,  that  another  error  towards  the  end  of  the  interlocutor  be 
^mended,  where  Thomas  Erskine  is  wrote  instead  of  Thomas 
Gardiner ;  the  Lords  ordained  the  clerk  to  write  the  above  addi- 
^Xon  on  the  margin,  and  to  insert  the  word  Gardiner  instead  of 
'^rtkinet  at  the  end  of  tlie  interlocutor ;  and  authorize  the  Lord 
^resident  to  sign  the  above  alterations ;  and  appointed  this  to  be 
inserted  in  the  sederunt-book.'*    A.  S,  10th  November  1741. 

^  A.  S.  26th  November  1718. 

^  A.  8.  Ist  February  1715,  §  4. 
VOL.  II.  H 
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up ;  becnuse,  if  the  other  party  insist  upon  it, 
he  is  entitled  to  extract  the  decree,  *^  aifter  e« 
^<  lapsing  of  34  hours  after  reading  thereof  in 
**  the  minute-book.''  • 

The  proceedings  on  a  second  petition  are  the 
same  as  on  the  first.  Formerly,  indeed,  it  was  a 
rule,  that  "  all  petitions  reclaiming  againM  in- 
^'  terlocutors  in  presence,  and  the  answers  there>- 
^'  to,  shall  be  put  in  the  short  roll,  without  a- 
^'  biding  the  course  of  the  long  roll''  *  But 
this  is  now  in  disuse ;  and,  except  in  some 
cases,  whose  peculiar  circumstances  call  for 
more  than  the  usual  despatch,  the  Court  make 
no  distinction  between  petitions  against  the  Ordi- 
nary's judgments,  and  petitions  against  theirown. 

While  a  cause  is  depending  in  the .  Inner 
House,  it  sometimes  becomes  necessary  to  pre- 
sent an  additional  paper,  besides  the  one  regu 
larly  given  in  in  the  ordinary  course  of  busi- 
ness. And  at  one  time  nothing  seems  to  have 
been  more  common,  than  to  perplex  the  Court 
in  almost  every  stage  with  additional  petitions, 
answers,  informations,  &c.  But  "  the  Lords  of 
•*  Council  and  Session,  taking  to  their  consider- 
*^  ation  the  frequent  and  undue  delays  in  advis- 
''  ing  petitions  and  answers,  and  causes  taken 

»  The  A.  S.  11th  November  1708,  •«  ordains  the  clerks  upon  ap- 
*•  plication  of  parties,  to  give  out  the  extracts  of  any  decreets,  acts, 
*'  or  protestation,  after  elapsing  of  24  hours,  after  reading  there- 
'<  of  in  the  minute-book.'*  And  although  the  regulation  thus  intro- 
duced applied  only  to  Outer  House  procedure^  yet  the  same  holds 
true  also  in  Inner  House  caeer* 

f  A.  S.  29th  July  XT47, 
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V  to  report  by  the  several  Ordinaries^  from  the 
^  Outer  House,  in  the  course  of  the  roll,  ap- 
«'  pointed  by  the  A.  S.  ISth  July  ITSg,**  {%.  e. 
the  long  roll),  ''  occasioned  by  the  parties  con- 
**  cemed  in  such  causes,  or  their  doers,  their 
^<- putting  into  the  Lords  boxes,  some  short 
«  time  before  they  ought,  in  the  course  of  the 
''roll  to  be  advised,  additional  petitions,  an« 
*^  swers,  informations,  memorials,  or  other  writ- 
''  ings,  besides  those  that  had  been  lodged  in 
^  the  clerks  hands,  or  put  into  the  boxes  before 
^  the  said  causes  were  inroUed,  whereby  it  oft- 
'*  en  becomes  necessary  to  delay  advising  till 
**  the  other  party  have  an  opportunity  of  seeing 
*^  these  additional  papers ;  therefore,  in  order 
'^  to  prevent  that  abuse  in  time  coming,  the 
"  said  Lords  hereby  prohibit  and  discharge  all 
"  parties  concerned  in  such  processes,  that  they 
'^  do  not  put  into  their  boxes  any  additional  pe- 
^  titions,  answers,  informations,  memorials,  or 
<"  other  writing  whatsomever,  concerning  causes 
^  already  insert,  or  hereafter  to  be  insert,  in  the 
'^  said  roll,  after  eight  running  days  from  and 
^  after  their  being  insert  in  the  said  roll,  other 
**  than  those  that  have,  or  shall  be  lodged  in  the 
'^  clerks  hands  before  their  inrolment :  with 
^  certification,  that  every  person  who  shall  be 
**  found  to  contravene  this  act,  shall  be  fined 
*^  and  amerciate  in  a  sum  not  under  40s.  ster- 
^  ling,  to  be  put  into  the  poor's  box.  Excepting, 
^^  nevertheless,  from  this  act,  such  causes,  as, 
*'  though  insert  in  the  said  roll,  have  already 
**been  delayed:  and  excepting  likewise  such 
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^  additional  papers,  as  shall,  by  special  appoint** 
*<  ment  of  tlie  Court,  be  given  in.*** 

Tiie  improvement  introdaced  by  these  regu-^ 
lations  has  been  carried  in  practice  a  great  deat 
farther;  for,  at  present,  no  additional  paper  id 
received  even  within  the  "  eight  rurming  daya^^ 
mentioned  in  the  act  of  sederunt,  unless  by  spe- 
cial authority  from  the  Court.     This  may  be 
obtained,  however,  upon  proper  cause  shown, 
either  by  a  note  in  common  form  to  the  Lordf 
President,  or  by  an  incidental  petition  to  the 
Court 

It  sometimes  happens,  also,  during  the  de- 
pendenee  of  a  cause  in  the  Inner  House,  that 
it  becomes  necessary  to  lead  a  proof  upon  cer- 
tain points,  or  to  recover  certain  documents  xtt 
the  hands  of  third  parties.  When  this  is  the 
case,  a  remit  will,  in  general,  be  made  to  the 
Lord  Ordinary,  before  whom  the  cause  formerly 
depended,  to  take  the  proper  steps.  But  some-* 
times,  too,  and  especialty  in  those  processes 
which  are  strictly  peculiar  to  the  Inner  House^ 
the  Court  will  themselves^  grant  a  diligence  a^- 
gainst  the  witnesses  and  havers.  Whichever 
course  is  adopted,  the  party  applies  for  the  ne- 
cessary order  of  Court,  in  the  regular  form  of 
petition. 

In  the  case  of  a  remit,  the  proceedings  pos- 

^  A.  9.  loth  Morember  1741^ 
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9ess  the  common  character  of  Outer  House  pro- 
ceedings;  and»  as  such,  hare  already  been  ex« 
pAained  in  their  proper  place. 

In  the  'case  of  a  diligence  granted  by  the 
Court,  SLgsan,  the  rules  laid  down  in  the  books 
^f  sederunt,  -and  those  more  recently  estabUsfa* 
^  by  practice,  are  somewhat  different. 

Thus,  in  an  **  act  regulating  the  manner  of 
proceeding  in,  and   bringing  incidental  dili<* 
gences  granted  in  {M*esence  to  a  conclusion," 
le  matter  is  set  forth  in  this  manner. — ^*  The 
Lords  taking  to  their  consideration,  that  fre- 
quently letters  of  incident  diligence  are  grant- 
ed by  interlocutors  in  presence,  and  that  upon 
elapsing  of  the  terms  thereby  assigned,  it  is 
necessary  either  to  make  avizandum  with  the 
probation  adduced,  or  to  grant  letters  of  far^ 
^'^  ther  dUigerice   against  those  cited  upon  first 
^'^  diligences,  and  who  have  not  appeared  to  de- 
~  "^^  pone  thereon  ;  and  some  ^oubt  having  arisen 
^^  in  what  foi'm  applications  for  such  avizandum, 
'^*  or  farther  diligence  and  avizandum  thereupon, 
"^  should  be  made,  do  hereby  enact  and  declare;, 
^  that^  from  henceforth,  all  applications  to  the 
•*  purposes  above  mentioned  shall  only  be  made 
by  petition  to  the  Lords  in  prcesentia,  and  pro- 
hibit any  applications  to  be  jfiade  in  any  other 


-•"way.*"' 


hx  practice,  however,  this  rule  is  observed,  8« 

•  A,S.  22clJuly  1743. 
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far  only  as  it  relates  to  renewals  of  the  diligence; 
and  to  those  cases  of  avizandum  where  the  proof 
is  taken  in  prcesentia^  and  no  act  extracted* 
Where,  on  the  other  hand,  the  proof  has  been 
taken  on  commission,  and  an  extracted  act, .  of 
course,  been  necessary,  the  act  is  put  up  in  the 
Ghiter  House,  and  greal  avizandum  made  with 
the  proof  by  the  Lord  Ordinary.  The  proof  is 
then  printed,  and  boxed  in  common  form ;  and 
next  day  the  Lord  President  moves  it  to  the 
Court,  when  an  additional  memorial  is  ordered 
on  its  import,  or  such  other  deliverance  pro* 
nounced  as  the  circumstances  of  the  case  re* 
quire. 

Before  concluding,  one  other  contingency 
may  be  noticed.  Causes  which  stand  in  the  In- 
ner House  rolls  for  advising,  are  sometimes  put 
off  by  the  Court  till  farther  information  as  to 
particular  facts  be  obtained  by  the  parties.  And 
sometimes  also,  as  has  already  be^n  hinted,  the 
particular  circumstances  of  a  case  render  it  ne- 
cessary that  it  be  taken  up  and  advised  earlier 
than  it  would  otherwise  be,  in  the  ordinary 
course  of  the  roll.  When  this  happens,  and  the 
cause  is  ripe  for  advising,  application  should  be 
made  to  the  Court,  praying  them  to  resume  con- 
sideration, if  the  case  was  formerly  delayed ;  or, 
where  the  delay  of  the  long  roll  is  wished  to  be 
avoided,  praying  that  the  cause  may  be  order-* 
ed  at  once  to  the  short  roll,  and  an  early  day 
fixed  for  advising.  This  application  may  be 
made  either  by  a  note  to  the  Fresidenti  or  by 
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£ular  petition,  though  the  latter  course  is  by 
thought  the  more  regular. 


It  need  scarcely  be  added,  that  in  all  the  in- 
dental  applications  which  have  been  occasion- 
I7  noticed  throughout  this  section,  it  is  for' 
e  Court  to  judge  whether  or  not  their  prayer 
ould  be  granted.  The  form  of  procedure  with 
igard  to  them  shall  be  explained  afterwards. 


SECT.  H. 

^Tfhere  the  Action  comes  into  the  Inner  HousCj  by  Re» 

PORT  of  the  Ordinary, 

Wbev  a  case  is  attended  with  much  difficul- 
ty, or  is  otherwise  of  such  importance  as  to  call 
for  a  solemn  decision  in  the  Inner  House,  it  will 
generally  be  taken  to  report.  This  may  be  done 
either  upon  printed  memorials  or  informations^ 
or  upon  simplo  minutes  of  the  Outer  House  de- 
bate. The  latter  is  considered  the  less  formal 
mode  of  proceeding,  and  is  adopted  where  the 
cause  is  of  smaller  importance,  or  where  there 
p^is  a  greater  necessity  for  despatch. 

As  to  the  form  of  procedure,  it  is  enacted, 
"  That  when  any  of  the  Ordinaries  in  the  Out- 
^  er  House  shall  take  a  cause,  or  any  point  in 
*^  a  cause,  to  report,  he  shall  appoint  a  day  for 
*'  all  parties  concerned  to  prepare  and  print  their 
^  informations,  or  minutes  of  debate,  if  the  cause 
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'f  is  to  be  reported  without  informations,  ancji 
^'  for  putting  into  tlie  process  cqpies  of  tiie  sai4 
**  printed  informations  or  minutes."  '^ 

When  both  parties  are  alike  punctual  in  ob- 
tempering  this  order,  **  and  upon  the  clerk's  re* 
'^  porting  to  the  Lord  Ordinary  that  the  pro-* 
^'  cess,  with  the  said  printed  copies,  are  in  his 
'^  hands,  the  Lord  Ordinary  shall  grant  hi3  war^ 
**  rant  for  inroUing  the  said  cause  in  the  books 
*^  of  inrolment  for  the  Inner  House,  and  shall 
"  at  the  same  time  ordain  printed  copies  of  the 
"  said  informations,  or  minutes  respective,  to  be 
*^  forthwith  put  into  the  Lords  boxes.'*  ^ 

But,  on  the  other  hand,  "  if  any  of  the  parties 
'<  shall  fail  to  prepare  his  information,  or -to  lodge 
^  a  printed  copy  of  the  same  in  the  clerk's  hands 
^  against  the  time  so  to  be  limited  by  the  Lord 
<<  Ordinary,*^  ^  the  procedure  must,  of  course,  be 
different. 

In  auch  a  case,  the  old  rule  was,  that  ^*  the 
<^  Lord  Ordinary  shall  authorize  the  party  who 
«hall  have,  prepared  and  lodged  his  informa* 
tion,  to  print  the  minutes  of  debate,  and  shall 
appoint  another  day  for  his  putting  a  copy  of 
the  said  printed  minutes  in  the  process,  and 
^<  shall  find  and  declaris  the  other  party  not  only 
•*  liable  to  repay  him  the  expence  of  printing  the 
*^  said  minutes ;  but  also  no  information  shall  be 

*  A.  S.  13th  Jully  1739.  »  IbicU  ibid.    .  •  Ibid.  ibid. 
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If  received  from  the  said  other  party  without 
^'  pajnneiit  to  the  party  whoi^e  information  haa 
^^  been  in  due  time  prepared,  as  above  directed, 
*'  of  an  amand  such  as  the.  Lord  Ordinary  shall 
^  find  reasonable,  not  under  the  sum  of  40s. 
'^  sterling ;  which  interlocutor  of  the  Lord  Ordi* 
*^  wiary  shall  be  subjoined  to  the  minutes  of  de- 
late, and  printed  therewith.     And  how  soon 
^he  clerk  shall  report  that  the  process,  with  a 
printed  copy  of  the  minutes,  and  of  the  in- 
formation for  the  other  party,  who  had  pre- 
pared  the  same  in  due  time,  as  said  is,  are  in 
liis  hands,  the  Lord  Ordinary  shall  grant  his 
Warrant  for  inroUing  the  cause  in  the  said 
book  of  inrolment,  and,  at  the  same  tim^,  or- 
dain printed  copies  of  the  said  minutes  and 
informations  to  be  forthwith  put  in  the  Lords 
boxes :  And  the  Lord  Ordinary  shall  award 
such  summar  compulsitors  for  payment  of  the 
"^  said  expences  of  printing  the  minutes,  and 
^  payment  of  the  said  amand,  if  incurred,  as  is 
**  or  may  be  awarded  for  expences  of  witnesses, 
^*  CMr  oUier  such  incident  expences  of  process."  1 

But  this  complex  procedure  is  now  entirely 
4o^e  away  :  ^  And,  as  has  been  noticed  in  ano- 
'ther  place,  the  present  practice  is,  that  "  when 
^^  a  cause  shall  be  taken  to  report  by  an  Ordi- 
^*  nary,  the  party  who  shall  first  prepare  his  me* 


^  A.  S.  13th  July  1739.    See  tasa  A.  S.  29th  June  1738,«iid  A.  & 
^^  June  1739. 

?  Vide  A.  S.  11th  November  180S,  §  4. 
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^^  morial  or  information,  and  shall  produce  to  the 
•*  Lord  Ordinary  a  certificate  from  the  Inner 
**  House  rolls  in  the  Division  before  which  the 
^  cause  depends,  that  a  printed  copj  thereof  has 
*^  been  lodged  with  him,  shall,  after  elapse  of 
<*  the  day  appointed  for  giving  in  these  papers, 
^  be  entitled,  at  a  calling  of  the  cause,  to  ob- 
**  tain  a  warrant  for  inrolling  in  the  Inner 
«  House  rolls,  without  gmng  through  the  forms 
"  prescribed" '  by  the  more  ancient  practice. 

On  granting  warrant  to  inrol,  the  Lord  Or- 
dinary becomes  completely  exauctorated,  and 
no  farther  procedure  is  competent  before  him. 
The  cause  now  belongs  to  the  Inner  House^ 
where  it  is  regularly  inroUed  by  the  keeper  of 
the  Inner  House  roUs,  and  takes  its  turn  with 
the  other  cases  on  the  long  roll. 

There  is  an  enactment,  that  <<  all  informa- 
*^  tions  shall  be  put  into  the  Lords  boxes  the 
*^  next  sederunt-day  after  the  warrant  from  the 
'^  Ordinary  to  inrol,  with  certification,  that  the 
<^  party  failing  shall  be  liable  to  an  amand  of 
•*  40s.  sterling." '  But  this  enactment  is  little, 
if  at  all,  attended  to  in  practice  ;  and  it  is  the 
same  with  another,  (referred  to  in  the  preced- 
ing section),  by  which  either  party  is  allowed  to 
lodge  an  additional  information  within  ^'  eight 

'  A.  S.  13th  July  1739.    A.  S.  11th  November  1808,  4to. 
c  A.  S.  6th  November  I7i0. 
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^  running  days'*  after  the  inrohnent  of  tlie  first 

It  sometimes  happens,  after  pronouncing  the 

^t^erlocutor  taking  the  cause  to  report,  but  be- 

^oxe  thie  case  comes  to  be  advised  in  the  Inner 

^^ouse,  that  some  additional  fact  or  piece  of  evi« 

^^nce  is  discovered,  which  may  materially  affect 

^^%e  result  of  the  suit.     In  such  a  case,  the  sub^ 

^^^uent  procedure  varies,  according  as  the  Lord 

^^^^^^^dinary  has  or  has  not  granted  warrant  ta 

iroi. 


If  warrant  has  not  yet  been  granted,  the  pro- 
ess  is  stiil  held  to  remain  before  his  Lordship  r 
nd  it  makes  no  difference,  although  the  in-' 
brmations  should  actually  have  been  prepared 
nd  boxed.     In  this  case,  therefore,  the  process 
ay  at  once  be  inroUed  in  his  Lordship's  hand* 
oU,   and  proceeded   in  according   to  circum- 
^^stances.     If  a  diligence  be  necessary  to  recover 
^^e  evidence,  it  will  be  obtained.     If  the  evi- 
dence be  already  recovered,  parties  will  be  heard 
^pon  its  import.     Where,  in  this  way,  the  diffi- 
culty that  formerly  existed  is  removed,  his  Lord« 
ship  will  recall  the  interlocutor,  taking  the  cause 
to  report,  and  pronounce  judgment  himself. 
But,  s  where  the  difficulty  still  remains,  he  will 
allow  the  new  matter  to  be  stated  to  the  Court 
in  additional  informations. 


^  A.  S.  lOUi  Korember  1741,  on  the  subject  of  which  viii  ntfra^ 
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Oo  the  other  hand,  if  warrant  to  inro)  hai 
previouslj  been  granted,  the  Lord  Ordinary^  ^i 
already  remarked,  is  thereby  exauctorated ;  and 
the  new  proceedings  that  may  be  necessary 
xnust  be  followed  out  in  the  Inner  House.  If] 
in  this  situation,  a  diligence  be  requisite,  the 
party  must  apply  first  by  petition  to  the  Court. 
And  even  though  the  evidence  be  already  re 
covered,  and  no  diligence,  therefore,  be  necefr 
sary,  the  party  must  still  apply  by  petition; 
Atating  the  nature  and  extent  of  the  evidence: 
and  craving  that  it  may  be  admitted  as  a  pari 
of  his  information.  Upon  considering  these  pe* 
ttitions,  the  Court  may  sometimes  take  up  the 
matter  themselves,  and  thus  retain  the  case  Ie 
the  Inner  House,  But  the  most  usual  course 
is,  to  remit  the  petitions  and  whole  cause  to  thi 
Ordinary,  before  whom  it  had  previously  de- 
pended, to  do  therein  as  his  Lordship  shalj 
think  proper.  On  its  coming  back  to  the  Out- 
er House,  the  process  goes  to  the  hand-roll,  and 
is  proceeded  in  in  common  form.  And  the 
Lord  Ordinary  will  either  give  judgment  in  ii 
himself,  or  make  avizandum  to  the  Court,  or- 
daining parties  to  print  the  minute^  of  debate^ 
and  to  box  copies  of  them,  as  in  the  case  of  s 
first  report.  After  this,  the  cause  is  followec! 
forth  in  the  Inner  House  in  the  usual  manner. 

When  a  process  came  in  either  of  these  ways 
to  be  advised  on  report,  the  Lord  Reportei 
used  formerly  to  go  to  the  foot  of  the  clerks 
table^  and  state  the  pleas  of  parties  to  the  Court 
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At  that  titne^  likewise,  his  Lordship  WHs  ett^ 
titled  to  vote  in  the  decision.     But,  under  the 
j§   jH'esent  system,  the  permanent  Ordinaries  have  ia 
general  no  vote  in  the  Inner  House.   And,  there- 
fore, on  such  an  occasion,  as  their  presence  caa 
be  of  little  use,  so  the  old  form  of  reporting  at 
^«  foot  of  the  clerks  table  has  almost  worn  out;' 

After  a  case  taken  to  report  has  come  the 

ngth  of  decision,  there  is  no  difference  betwixt 

and  any  other.  The  Court  pronounce  judgment 

the  same  manner ; — ^give  decree,  and  then  fin* 

ZHy  dispose  of  the  cause ; — or  they  may  order  far- 

ZTier  proceedings,  appoint  memorials,  hearings  id 

iTesence,  &c.  &c. — and  all  their  deliverances^ 

n  any  of  these  cases,  may  be  reclaimed  agains€ 

recisely  as  explained  in  the  preceding  section. 

**  When  in  any  cause  depending  before  the 

Inner  House  of  either   Division,    memorials 

'*  or  informations  shall  be  ordered  to  be  given 

'*  in,  the  party  who  shall  first  prepare  his  me- 

*  morial  or  information,  shall,  upon  the  lapse  of 

the  days  for  giving  in  such  paper,  be  entitled, 

**  upon  producing  a  printed  copy .  thereof,   to 

'*  have  the  cause  inrolled  in  the  Inner  House 

•*  roll  of  the  proper  Division ;  the  keeper  where- 

•*  of  is  hereby  directed  to  inrol  the  same  ac- 

^  cordingly.'"* 


u 


There  is  another  sort  of  report,  of  which  it 

<  A.  S.  llth  NoTember  1808,  4to» 
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may  be  proper  to  say  a  word  ;  and  which^  un* 
like  the  one  just  treated  of,  does  not  originate 
with  the  Lord  Ordinary,  but  proceeds  on  a  re- 
mit from  the  Inner  House  itself. 

It  is  sometimes  necessary,  during  the  depend^ 
ence  of  various  cases  before  the  Court,  to  pre* 
sent  certain  incidental  applications,  the  proceed- 
ings in  which  require  every  possible  despatch. 
Such,  for  instance,  are — ^petitions  for  preferable 
creditors  on  bankrupt-estates,  for  payment  of 
the  sums  due  them  : — ^petitions  for  the  common 
agent  in  a  ranking,  for  warrants  to  procure  mo- 
ney  on  account  of  his  disbursements,  &;c.  &c« 
Now,  in  these  and  other  similar  applications, 
the  Court  have  no  opportunity  to  judge,  in  so 
summary  a  manner,  as  would  be  requisite,  of 
the  different  facts  founded  on  by  the  petitioners  ; 
and,  therefore,  they  remit  the  petition  to  the 
proper  Ordinary  in  the  Outer  House,  to  call 
and  hear  parties,  and  to  report. 

When  such  a  remit  is  made,  the  petition  and 
writings  produced  should  immediately  be  got 
transmitted  from  the  Inner  House  to  the  Outer 
House  clerk ;  and  the  cause  ought  then  to  be 
inrolled  in  the  Lord  Ordinary's  hand-roll.  At 
the  calling  which  subsequently  ensues,  a  debate 
takes  place  in  common  form.  After  hearing 
parties,  his  Lordship  generally  orders  minutes 
of  the<debate  to  be  drawn  up,  in  the  view  of 
reporting :  And  on  these  minutes  being  lodged 
with  the  clerk,  he  makes  "  avizandum  there* 
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^^  idth  to  the  Lords ;  and  appoints  the  parties 
^^  to  print  the  same,  and  put  copies  thereof  in 
'^  the  Lords  boxes  quamprimum.** 


m^  J"" - — —     ^ '^j    — -—  Mr 

the  Lords  boxes  quamprimumJ 


This  done,  and  the  Lord  Ordinary's  interior 
^^jtor  being  properly  obtempered,  the  President 
Of  the  Division  orders  the  cause  to  the  summar 
*^^d11  ;  and  the  merits  of  the  application  are  thus 
^«;:ided  without  delay. 


SECT.  III. 

^Vhere  the  Case  comes  into  the  Inner  House,  ty  wajf  of 

Concluded  Cause, 

A  CONCLUDED  CAUSE,   strictly  Speaking,  is 
^)ne  ''  wherein  probation  has  been  led  and  con- 
**  eluded,''  on  a  proper  **  act  of  litiscontesta- 
tion." *    **  A  cause  where  the  proof  had  pro- 
^  ceeded,  not  on  an  act  of  litiscontestation,  i.  e. 
^  where  the  relevancy  was  determined, — ^but 
^  on  an  act  before  answer,  where  the  relevancy 
<  was  not  determined,  but  came  to  be  debated 
along  with  the  proof,  is  not  properly  a  con- 
cluded cause,  neither  was  it  entitled  to  be  in- 
rolled  in  the  concluded  cause  roll,  but  went 
•*  to  the  ordinary  action  roU.^     This  distinc- 
^*  tion,  however,  came  to  be  forgot.     Causes 
**  where  proofs  had  been  led  and  concluded, 
••  whether  on  an  act  of  litiscontestation  or  on  an 


:< 


•  Tail's  MS.  tit.  "  Of  the  Rolls  for  the  Inner  Hotisf." 
^  See  also  Stair,  b.  iv,  tit.  40»  §  7. 
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^  act  before  answer,  were  ibroiled,  somettmeil 
*^  ID  the  concluded  cause  roll,  and  sometimes  in 
<<  the  ordinary  action  roll,  and,  at  last,  tkrough 
<<  the  anxiety  of  parties,  in  both  rolls,  to  the 
'*  end,  as  Spotiswood  observes,^  that  they 
^  might  have  the  benefit  of  despatch,  in  which* 
•<  soever  of  the  two  the  I^ords  had  made  the 
•*  greatest  progress.  And  now,  as  acts  of  li* 
*<  tiscontestation  are  rare,  and  that  proofs  ge« 
"  nerally  proceed  on  acts  before  answer,  every 
^*  cause  where  there  has  been  an  act  for  prov- 
*'  ing  and  probation  led,  whether  that  proba- 
^  tion  has  been  led  on  an  act  of  litiscontesta- 
"  tion  or  on  an  act  before  answer,  is  reckoned 
**  a  concluded  cause,  and  is  inrolled  according- 

r 

Where,  in  the  Outer  House,  the  Lord  Or- 
dinary has  ordered  the  proof  to  be  reported  to 
himself f  there  can  be  no  concluded  cause  in  the 
sense  here  laid  down ;  for,  in  that  case,  th6 
process  still  remains  with  his  Lordship,  and 
does  not  go  to  the  Inner  House  at  all.  It  is 
only  where  the  Lord  Ordinary  is  exauctorated, 
and  where  the  proof  is  to  be  reported  to  and 
*•  advised  by  the  Lords  in  presence,'^  that  a  con- 
cluded cause  can  exist. 


*  The  passage  here  alluded  to  id,  perhaps,  the  following.-^'*  It  10 
**  to  be  noticed,  that  some  inrol  their  causes  as  well  in  the  roll  of 
**  actions  to  be  prepared,  as  in  that  of  ordinary  actions,  whereby,  in 
**  due  course,  it  is  prepared,  and  thereafter  they  put  their  action 
**  in  the  roll  of  concluded  causes,  whereby  they  have  two  opportuni- 
**  ties  of  being  called  and  heard.'*  (Spotiswood*8  Fonn  of  Procds, 
at  conclusion  of  address  **  To  the  reader.") 

*  Taifa  MS.  tit.  •«  Of  the  Rolls  for  the  Inner  House." 


1S9 


The  regulations  as  to  concluded  causes  hwrt 
?iried  at  different  times. 

Thus»  in  the  famous  statute  ^'  concerning  the 
'^  regulation  of  the  judicatories,''  it  is  enacted^ 
**  That  there  be  a  book  of  inrolment  of  con* 
^  eluded  causes,  whereof  the  probation  is  to  be 
**  advised  by  the  Lords,  to  be  insert  according 
^'  to  the  date  of  the  conclusion  of  the  cause,  as 
'*  the  same  shall  be  presented  by  the  clerks  of 
•*  the  process,  to  be  keept  by  the  keeper  of 
^  the  said  book  of  inrolment  for  the  Inner 
«  House."  ♦ 

But  this  enactment  not  having  <'  been  found 
^  sufficient  to  bring  concluded  causes  to  a 
speedy  issue,  albeit  they  ought  to  have  the 
greatest  despatch,''  a  new  statute  became  ne- 
cesary,  whereby  "  their  majesties,  with  advice 
'<  and  consent  of  the  estates  of  parliament,  do 
^  ordain  the  Lords  of  Session  to  advise  sum- 
"  marily,  all  depositions  of  parties  which  shall 
*•  be  marked  by  the  Lord  Examinator,  to  be 
clearly  affirmative  or  negative  :  And  farther, 
appoints  the  said  Lords  to  nominate  an  Au- 
ditor weekly,  for  hearing  of  parties  upon  con- 
*•  eluded  causes,  conform  to  the  order  of  the 
•*  roll  thereof,  who  shall  make  a  report  in  writ 
^  of  the  probation,  and  mark  the  particular 
<<  parts  of  the  oaths  or  writs  insisted  on  for 
either  party.     Which  report  so  prepared,  is 

•  1672,  C4  16,  concerning  the  ScstUm,  §  6. 
VOL.  11.  I 
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^  to  ly  a  week  in  the  clerk  of  the  process  hmids 
before  advising,  and  be  patent,  during  thai 
space,  to  all  parties  having  interest,  and  then 
^  to  be  brought  in  to  the  said  Liords,  who  are 
hereby  ordained  to  advise  the  same  each  Sa^ 
turday  ;  and  also,  each  afternoon  of  other 
^  days,  as  they  shall  think  fit  to  meet,  until  the 
'^  said  roll  be  brought  up,  to  the  effect,  that, 
**  for  hereafter,  causes  concluded  may  be  brought 
**  to  a  present  determination^" ' 

Another  alteration,  though  one,  indeed,  of 
minor  consequence,  was  afterwards  introduced^ 
— ^by  extending  the  first  branch  of  this  statute, 
which  relates  to  the  summary  advising  of 
**  depositions  ofparties^^  to  the  other  modes  of 
proof.  This  was  done  under  the  following  re- 
gulation.— **  That  in  all  causes  where  probation 
is  admitted  and  made  by  writ  or  witnesses^  the 
Lord  Ordinary  for  concluded  causes,  who 
prepares  the  same  for  reporting,  may  con^ 
sider  the  said  probation,  and  if  he  find  it 
'^  clear,  that  he  mark  it  to  be  so ;  and  that, 
"  in  that  case,  the  probation  and  cause  be  ad- 
•*  vised  summarily,  without  the  order  of  the 
"rolL"^ 

For  preparing  the  report  of  the  proof  render- 
ed necessary  by  these  enactments,  "  the  Lords 
*^  of  Council   and   Session"   taking   into   view 

'  1693,  c.  17. 

«  Articles  of  Regulation,  29th  April  1695,  §  2,  inserted  in  A.  S» 
2d  November  169a» 
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^be  statute  just  quoted,  <<  anent  the  Way  and 
**  manner  of  advising  concluded  causes^  ordains^ 
^*  that,  in  all  time  coming,  the  ordinar  Lords 
**  shall  weekly  per  vices  meet  in  the  Parlia- 
^*  ment-House,  on  Tuesday,  Thursday,  and  Fri* 
^*  day,  in  the  afternoon,  from  three  o'clock  till 
^*  five  at  night,  for  hearing  of  parties  on  con- 
•*  eluded  causes,  conform  to  the  order  thereof, 
•*  and  make  report  in  writing  of  the  probation,- 
^*  and  mark  the  particular  points  of  the  oaths^ 
•*  or  writes  insisted  on  for  either  party,  to  the 
**  effect,  the  same  being  prepared,  they  may, 
•*  in  the  terms  of  the  said  late  act  of  parlia* 
•*  ment,  advise  the  same."  ^ 

The  report  made  up  in  this  manner  was 
called  a  state  of  the  process.    And  "  in  all  con- 
^  eluded  causes,  when  the  Lord  appointed  to 
^  prepare  the  same  for  advising,  doth  advise 

*  the  said  causes,  the  advocates  for  the  parties 

*  are  either  to  object  at  the  preparing,  what  they 
^  have  to  say  against  the  report  to  be  made,  or 

to  make  their  said  objections  within,  at  most, 

*  fourteen  days  thereafter ;  which  objections^ 

*  with  the  answers  thereto,  shall  be  considered 
'  by  the  said  Ordinary,  and  shall  be  subjoined 

to  the  report ;  and  in  case  this  be  neglected, 
the  party  neglecting  shall  not  be  heard  at  the 
advising,  until  he  consign  an  amand  of  five 
^*  dollars ;  and  that  no  objections  be  made  at 
the  advising  against  the  act,  but  against  the 

^  A.  S.  Ist  Kovember  1693. 
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^report,    as    to  the  pcnnts^  i«t»v«i   or   not 
**  proven."  * 

Tbe  fees  of  preparing  the  state,  which  are 
subject  to  the  modification  of  the  Lord  Ordi« 
jDary,  are  defrayed  by  the  parties  equally.—*'^  It 
^  is  ordained,  that  the  clerk's  dues  for  prepared 
^  states,  modified  by  the  Ordinary  on  concluded 
**  causes,  be  paid  immediately  after  preparing  ; 
^  and  that  the  keeper  of  tbe  rolls,  before  mrol* 
^  ing  any  such  cause,  see  the  clerk-coUector^s 
^  receipt  of  the  said  dues  marked  on  the  pro^ 
^  cess;  with  certification  to  the  party  who 
^  shall  not  have  paid  his  half  thereof,  before 
^  calling  of  the  cause,  that  he  shall  be  made 
^  to  pay  to  the  other  party  the  whole  sum 
^  modified.'^  ^ 

But  the  farms  prescribed  in  all  these  several 
enactments,  were  attended  in  practice  with 
much  litigation  and  delay ;  and  the  conse* 
quence,  of  course,  was,  that  their  enforcement 
was,  at  first,  gradually  relaxed,  and,  in  the 
end,  they  were  in  some  manner  altogether  de« 
parted  from.    The  practice  next  crept  in,  of  al- 

i  Articles  of  Regulation  1695,  §  19.    A.  S.  2d  November  1695. 

J  A.  S.  20ih  November  1711,  §  12.  There  was  a  prior  Act  of 
Sederunt,  which  deckired  that  the  clerk's  dues  should  in  no  case 
^  exceed  two  dollars."  (Articles  of  Regulation  1696,  insert  in 
Books  of  Sederunt  2d  November  i  695).  But  since  the  task  of  pre- 
paring the  state  has  now  more  peculiarly  devolved  as  a  duty  upon 
the  clerk  in  the  manner  immediately  to  be  noticed,  another  rule  of 
charge  more  indefinite  in  its  amount,  and  more  proportioned  to  the* 
actual  trouble,  of  course  became  necessaryt  It  is  still,  However,  sub- 
ject  to  the  modifieation  of  the  CouvU 
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hwing  ^  the  proof  to  be  stated  at  large.''  And 
^  by  this  meanst"  as  was  early  made  a  subject 
^  complaint,  *'  the  preparing  of  causes  had  be- 
*  OOToe  entirely  an  operation  of  the  clerk's  serv- 
ant, who  made  up  a  state  of  the  process  and 
proof  al^  it  stood,  without  observing  any  order 
"With  respect  to  the  points  litigated."^ 

It  iA  dear,  however,  that  a  cause  thus  treat- 
could  only  be  said  to  be  prepared ;  and  that 
the  advantages  derivable  in  older  times  frongi 
regular  report  by  the  Lord  Ordinary,  must  ne^ 
ssarily  have  been  lost. 


In  order  to  remedy  this,  '*  and  to  supply  the 
^*  vt9Mt  cf  an  arrangement,  parties  were  allowed 
^^  to  Represent  their  case  in  memorials  to  the 
'^  Court."  But  **  this  practice  of  giving  in  me- 
^  laorials^  which  generally  contained  the  whole 
^  argument  at  large,  gave  unnecessary  ^trouble 
'^  tP  the  Judges,  in  reading  long  argument^ 
^*  which  WCTC  again  to  be  resumed  at  the  plead- 
ing." ^  It  was,  accordingly,  attempted  at  va- 
"vious  times  to  remedy  the  evil. 

"     So  far  back  as  the  year  1 752,—*^  The  Lords 
"•*  havingtaken  into  consideration  the  bad  practice 
••  of  giving  in  long  memorials  before  advising  pre- 
pared states,  they,  from  this  day  forward,  dis- 
charge the  giving  in  any  such  memorials  ;  an4 
^  that  short  cases,  after  the  manner  of  those  giy?- 

K  Russel*8  Form  of  Process,  p.  89. 
Ubid.  p.  69  and90»  ^^ 
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'**  en  in  to  the  House  of  Lords,  be  made  by  eadk 
^  party,  and  put  into  the  Lords  boxes.''  ^  And 
a  considerable  time  afterwards,  the  enactment 
just  quoted  having  either  never  been  enforced, 
or,  perhaps,  having  fallen  into  disuse,  the  Court 
seem  again  to  have,  turned  their  4itteqtion  to 
the  subject,  by  nominating  a  pretty  large  **  com- 
**  mittee  to  consider  this  matter,  and  how,  and 
'<  in  what  manner,  it  can  be  remedied,  and,  to 

**  report.**"  This  committee,  however,  would 
appear  never  to  have  reported*  and .  the  prao* 
tice  just  relapsed  to  where  it  was. 

More  recently,  the  Court  having  again  taken 
the  matter  into  consideration,  declared,  ^*  that 
**  if  a  state  is  to  be  prepared  for  the  whole 
*'  Court,  the  same  shall  be  previously  adjusted 
by  the  Lord  Ordinary,  (or,  in  his  absence,  by 
the  Lord  President),  with  the  assistance  of 
the  commissioner,**  (under  whom  the  proof 
had  been  led),  **  if  thought  necessary ;  and  it  is 
**  hereby  declared,  that  the  Court  in  future  will 
^^  give  proper  attention  to  the  ancient  manner 
*^  of  preparing  states,  and  will  not  admit  into 
"  the  state  any  more  of  the  pleadings  than 
**  are  necessary  for  understanding  the  cause.*'  • 

^  A.  S.  18th  June  1751. 

«  A.  S.  15th  June  1774. 

**  A.  S.  11th  March  1800,  §  8.  By  §  9  of  the  same  act  it  is  or- 
dered, that  *'  whereas  it  is  just  and  reasonable  that  the  commis'* 
*^  sioner  employed  in  taking  and  reporting  the  proof,  or  whos^ 
**  assistance  may  be  required  in  preparing  the  state,  should  be  re« 
**  compensed  for  his  loss  of  time,  traveUing  ezpences,  and  trouble^ 
••  the  Lords  do  hereby  declare,  that  no  prepared  state  or  proof  re- 
M  ported,  whether  to  the  Lord  Ordanary  or  to  the  whole  Court,  shall 

«•  hereaAer 


4€ 


1^ 


lEven  thk  enactment,  however,' has  almost  en- 
^t^irely  failed ;  and  the  same  subject  of  com^ 
plaint,  therefore,  still  remains,  both  against 
repared  states  as  they  are  at  present  made  up, 
nd  against  the  memorials  upon  these  states^ 
in  by  the  parties.  At  the  same  time,  the' 
has,  no  doubt,  been  so  far  alleviated,  that 
roofsr  iare  now  much  oftener  reported  to  the* 
inaries  than  to  the  Court;  and,  of  course; 
liere  is  not  the  same  frequent  occurrence  of 
procedure,  by  way  of  concluded  cause,  at  alL 
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By  the  present  practice,  after  probation  is 
<:oncIuded,  the  preparing  of  the  state  of  the 
cause  is  uniformly  devolved  upon  the  clerk 
of  process,  recourse  being  had  to  the  Lord 
Ordinary,  only  on  occasions  of  difficulty,  or 
when  either  party  is  dissatisfied  with  the  pro- 
ceedings of  the  clerk*  The  state  sets  forth  the 
tenor  of  the  summons,  the  defences,  a  summa- 
ry  of  the  procedure,  with  the  interlocutory  in 
the  cause,  the  proof  adduced,  and  the  relative 
writings  and  productions,  arranged  in  the  order 
of  the  parole  evidence.  The  state  so  made 
up  is  signed  by  the  Lord  Ordinary  foi'  the^ 
week,  as  coming  in  place  of  the  Ordinary  on 
concluded  causes,,  and  .the  case  is  afterwards 
UiroUed  in  the  roll  of  concluded  causes  for  the 
Inner  House. 

**  hereafter  be  advised,  until  every  such  expence  be  settled  and  paid 
"  under  the  direction  of  the  Lord  Ordinary,  or  of  the  Court ;  and 
'<  that  a  certificate  of  this  being  done  shall  btf  signed  and  deliver* 
*'  ed  into  the  process  by  the  clerk  or  depute-clesk  of  Court,  before 
**  any  such  advising  can  take  place.'* 


186 


The  roll  of  concluded  causes^  which  a(  first 
was  taken  up  '*  each  Saturday,  and  also  each 
''  afternoon  of  other  days,"  as  the  Ccmrt 
*'  should  think  fit  to  meet,'"^  was  appointed  by 
a  subsequent  act  of  sederunt  to  be  called  ''  ap«i 
^'  on  Friday  and  Saturday,  and  the  advocates 
**  and  agents  to  be  ready  in  all  cases  standing 
^  in  the  said  roll'' '  But  this  rule,  l&ewiae^ 
has  been  since  departed  from ;  and,  as  formerl^f 
mentioned,'  the  practice  now  is,  to  take  up  the 
concluded  causes  on  whatever  day  the  Court  i 
pleased  to  name  for  their  consideration. 


SECT.  IV. 

Of  Incidental  Applications. 

There  are  many  circumstances  of  familiar 
occurrence,  which,  during  the  dependence  of  a 
process  before  the  Inner  House,  may  call  for  an 
incidental  application  to  the  Court.  A  proro* 
gation  of  the  term  for  giving  in  a  paper,  or  for 
obtempering  some  other  order  of  their  Lord- 
ships ;  the  advising  of  a  case  summarily,  or  out 
of  the  order  of  the  roll ;  the  explaining  or  a- 
mending  of  an  interlocutor,  after  it  has  once 
been  signed  ;  the  obtaining  of  an  incident  diti» 
gence,  &c.  &c.  &c.  are  all  so  many  instances  of 
tke  necessity  of  such  applications. 

1  1693,  c  IT. 

*  A.  S.  13th  Nowmber  170a 

?  Sfffpra,  p.  S5. 
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*  An  incidental  application  is  made  sometimes 
J}y  printed  petition^  which  must  be  boxed  for 
-the  whole  Lords ;  sometimes  only  by  written 
2>etition  ;  and  sometimes  by  a  simple  note  to  the 
XfOrd  President ;  these  two  last  need  to  be  boxed 
^or  the  Lord  President  alone.  Which  of  these 
^orms  shall  be  adopted  in  any  particular  case, 
depends,  of  course,  on  the  comparative  import^ 
^ince  of  circumstances.  But,  with  regard  to  all, 
^here  are  certain  common  rules,  which  it  Woul4 
l^e  improper  to  overlook. 

.    Thus,  with  regard  to  petitions^  whether  written 
printed,  it  is  by  express  act  of  sederunt  enacted, 
«  that  every  person  or  persons, — intending  to 
'*  present  to  the  Court  any  such  incidental  peti- 

*  tions,  relating  to  any  matter  or  process  depend* 
^  jug  in  Court,  as  now  are  in  use  to  be  notified 

to  the  parties  having  interest,  only  by  intimat* 

*  ing  them  in  the  Outer  House  in  manner  fore* 
^  said,*^shall,  by  himself,  or  his  ordinary  agent 
^  in  the  process,  give  notice  to  such  person  or 

*  persons  as  may  appear  to  be  directly  concern- 
^  ed  in  interest,  to  answer  or  oppose  such  ap* 

plication,  or  to  their  known  agent  or  advo« 

cate  in  the  process,  personally,  twenty-two 

hours  at  least  before  the  diet  when  such  peti* 

tton  shall  be  moved  to  the  Lords,  by  deliver^ 

ing  a  full  copy  thereof,  with  a  note  indorsed 

thereon,  expressing  the  time  when  the  said 

petition  is  to  be  moved,  to  the  .end  that  the 

Persons  receiving  such  intimation  may,  if  they 

think  fit^  attend^  and  have  the  assistance  of 
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j^'  counsel  to  oppose  granting  the  prayer  of  snch 
^  bill ;  and  shall  enter  in  the  principal  bill  to 
^^  be  lodged  with  the  clerk,  a  note  in  writing, 
**  subscribed  by  the  person  who  gives  such  no* 
tice,  expressing  the  time  when,  and  the  per- 
son to  whom,  he  gave  the  said  notice,  and 
^*  shall  make  the  like  entry,  but  not  subscribed, 
on  every  copy  put  into  the  Lords  boxes.  Cer- 
tifying all  persons  concerned,  that  the  Lords 
*^  will  not  (except  in  the  cases  hereafter  except- 
*^  ed  ^)  read  any  such  bills  to  be  put  into  their 
*^  boxes,  unless  a  note  of  the  due  intimation 
^*  thereof,  in  manner  above  directed,  be  written 
^  or  printed  on  such  copy/'  ^ 

Again,  '*  the  Lords  do  ordain,  that  when  such 
"  notice  is  given  to  any  agent  or  advocate  of 
♦*  any  person  or  persons  interested  in  such  biU, 
that  in  case  he  be  not  agent  or  advocate  for  the 
party  or  parties  so  interested,  he  shall  declare 
^'  the  same  to  the  person  or  persons  giving  the 
"  notice ;  and  that  the  giver  of  such  notice  shall 
**  mention  such  refusal  of  being  agent  or  advo- 
<*  cate,  in  the  indorsement  above  appointed  to 
<*  be  made  upon  such  petitions,  and  shall  be 
"  ready  at  the  time  of  moving  the  petition,  to 
<<  verify  that  the  agent  or  advocate  to  whom 
<*  notice  is  given,  is  agent  or  advocate  for  the 
"  party  interested,  otherways  such  notice  shall 
♦*  not  be  held  as  legal." "" 

•  fttfra,  p.  J40. 

b  A.  S.  20th  Novemljer  174a    Sec  also  A.  S.  11th  Mw^ch  1106. 

«  A.  S.  20th  November  ITiO. 


isd 

*«  The  Lords  declare,  that  they  will  proceed 

'^  to  advise  aiid  make  orders  upon  bills  so  inti- 

^^  mated,  unless  sufficient  cause  shall  be  shewn 

r «« to  the  contrary,  without  abiding  the  course 

**  of  intimation,  in  common  form.*'  *    But  they 

^'  prohibit  their  clerk  to  receive  any  such  bills, 

^'  unless  the  same  shall  be  lodged  in  their  hands; 

^*  with  an  entry  made  thereon,  and  subscribed 

^*  as  aforesaid."  • 

For  the  better  enforcement  of  these  regula- 
tions, too,  it  is  farther  enacted^  in  a  subsequent 
-  act  of  sederunt,  "  that  for  hereafter,  when  such 
-^'  incidental  petitions  are  put  into  their  boites; 
<<  and  the  said  act  of  sederunt  not  duly  obtem- 
"  pered,  the  Lords,  not  only  in  terms  of  that 
^^  act,  will  not  read  or  advise  such  petitions; 
*^  but  that  they  will  farther  fine  and  amerciate 
**  the  party  in-giver  of  such  petition,  or  the 
**  agent  or  manager  of  the  process,  or  person 
*'  giving  the  said  notice,  whom  they  shall  find 
'*  faulty  in  not  obeying  the  said  act,  in  the  sum 
"  of  three  pounds  Scots,   to  be  put  in  to  the 

^<  poor's  box.  ■ 

■» 

*^  The  Lords  farther  ordain  the  person  who 
**  shall  give  such  intimation  to  attend  at  the 
^^  bar  ^t  advising  such  bill,  to  the  end  he  may 
^*  be  ready  to  verify  his  having  given  such  nor 
^*  tice,  by  his  own  oath,  and  by  the  oaths  of 

*  A.  S.  20th  November  ITiOu 

•  Ibid.  ibid. 

'  A.  S.  15th  January  1741 
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^^  credible  witnesses,  if  it  shall  be  found  neces* 
^  sary."* '  And  they  declare,  "  that  every  per- 
^^  son  who,  after  this  day,  gives  intimatloh  of 
^  any  incidental  petition,  as  above,  and  shall 
^'  not  attend  at  the  bar  when  the  said  petition 
^  comes  to  be  moved,  shall  be  fined  and  amer^ 
^  ciated  in  the  sum  of  five  shillings  sterling,  to 
^<  be  paid  in  to  the  poor's  box.**  ^  But  these 
last  enactments  have  fallen  greatly  into  disuse. 

In  considering  the  various  regulations  above 
quoted,  it  is,  of  course,  to  be  kept  in  view^ 
that  they  *^  shall  not  be  construed  to  extend  to 
f^  petitions  reclaiming  against  interlocutors,  et- 
**  ther  of  the  Lords  in  presence,  or  of  the  se- 
f^  veral  ordinary  lH}rds  in  the  Outer  Houses  in 
^  the  matters  and  causes  depending  before  theniy 
^  nor  to  such  petitions  as  by  their  nature  require 
^*  to  be  kept  secret  till  they  be  advised,  or  as  re* 
''  quire  such  despatch  as  cannot  admit  of  giving 
**  such  intimation  and  notice  as  is  l^ereby  di« 
•Erected.*** 

It  has  been  hinted,  that  in  some  of  the  more 
trivial  instances,  incidental  application  is  made 
to  the  Court  by  a  simple  Note  to  the  Lord  Pre- 
sident. This,  too,  must,  like  4he  more  formal 
Petition,  be  regularly  intimated  to  the  opposite 
party."; 

«  A.  S.  20th  November  1740. 
1"  A.  &  30th  June  174a. 
^  A.  S.  20th  November  174Cr. 
;  A.  S»  Sth  Jiddr  ISOf  • 
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At  one  time  it'would  appear  that  eansiderable 
irregularities  had  crept  in  with  regard  to  these 
notes :  and  *^  that  no  copy  of  the  said  notes,  or 
^*  other  intimation  of  the  same,  is  given  or  made 
^  to  the  clerks,  and  that  for  most  part  the  pro- 
<<  cesses  are  in  the  hands  of  one  or  other  of  the 
^'  partie$  agents,  so  that  the  clerk  has  nothing 
^^  whereupon  to  write  the  deliverance  pronounced 
by  th^  Court." — "  But,  to  remedy  the  said  in« 
conveniency  for  the  future,  the  Lords  of  Coun* 
cil  and  Session  do  hereby  epact  and  ordain,  that 
when  any  note  is  given  in  to  the  Lord  Pre- 
sident's box,  a  full  copy  thereof  shall  at  the 
same  time  be  given  in  to  the  box  of  the  clerk 
to  the  process  ;  and  if  the  process  be  upon  r^ 
ceipt,  that  the  same  be  given  back  to  the 
«  clerk  at  or  before  four  o'clock  afternoon,  be- 
**  fore  the  note  is  to  be  moved,  and  that  und^ 
**  the  penalty  of  fifteen  shillings  sterling."  \ 

\  A.  S,  29th  January  1767. 
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CHAP.  IV. 

OP    THB    PROCEDURE    ORIGINATING    IN    THE    INNEBC 
HOUSE,  BY    PETITION    AND   SUMMARY  COMPLAINT. 

En  the  actions  hitherto  trealed  of,  the  juris- 
diction exercised  by  the  Inner  Chambers  of  the 
Court  was  merely  a  jurisdiction  of  review. 
There  are  other  cases,  however,  which  originate 
before  the  Inner  House,  and  which  from  their* 
great  importance,  the  summary  despatch  they 
require,  or  some  other  circumstance,  are  ex-^ 
clusively  competent  there.  In  these  cases,  the' 
jurisdiction  exercised  by  the  Inner  House  is  one 
of  a  primdry  character.  It  is  founded  some- 
times in  special  statute, — sometimes  in  the  na- 
ture of  the  cause, — sometimes  in  the  usage  and 
practice  of  the  Court. 

It  would,  of  course,  be  impossible  to  notice 
every  instance  of  procedure  of  this  sort.  It  will 
be  sufficient  to  consider  those  which  are  of  more 
familiar  occurrence,  or  which  are  attended  with 
some  little  peculiarity. 

All  of  them  are  considered  cases  of  a  sum- 
mary nature,  and  go,  of  course,  to  the  summaf 
i:oll. 


/ 
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SECT.  I. 


Of  Petitions  for  recording  d  Deed  of  Entail. 


1* 


W  th^  statute  1685,  c.  122,  it  is  deoUred, 

^liat  it  shall  be  lawful  for  his  majesty's  sub- 

jects  ta  tailzie  their  lands  and  estates,  and  to> 

sxibstitute  heirs  in  their  tailzied,  tvith  sucb' 

{provisions  as  they  shall  think  fit,  and  to  affects 

't:.lle  said  tailzies  with  irritant  and  resolutive 

c^lauses,'*  &c. ;  "  and  that  such  tailzies  shall  be 

'sreal  and  (effectual,  not  only  against  the  contra- 

^veners  and  their  heirs,  but  also  against  their 

cnredltors,  comprysers,   adjudgers,  and  other 

^    singular  successors  whatsoever,  whether  by 

^    legal  or  conventional  titles^" 


<c      i 


But,  in  order  to  give  entails  this  strong  effect^ 
it  is  always  declared,  that  such  tailzies  shall 
only  be  allowed  in  which  the  foresaid  irri- 
tant and  resolutive  clauses  are  insert  in  the 
procuratories    of  resignation,  charters,    pre- 
cepts, and  instruments  of  seisin  ;  and  the  ori- 
^    ginal  tailzie  once  produced  before  the  Lords 
^   of  Session  judicially,  who  are  hereby  ordained 
^    to  interpose  their  authority  thereto,  and  that . 
*    a  record  be  made  in  a  particular  register  book 
'^  te  be  kept  for  that  effect,  wherein  shall  be 
^^  recorded  the  names  of  the  maker  of  the  tail- 
^*  zie,  and  of  the  heirs  of  the  tailzie,  and  the 
**  general  designations  of  the  lordships  and  ba- 
^  ronies,  and  the  provisions  and  conditions  con- 
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^  tained  in  the  tailzie,  with  the  foresaid  irri* 
*'  tant  and  resolutive  clauses  subjoined  there* 
*^  to,  to  remain  in  the  said  register^  ad  perpetu* 
^  am  rei  memoriamJ*  • 

^  In  oonseqnenoe  of  this  act  of  parliament,  a 
^  particolar  register  is  kept  in  one  of  the  office^ 
^  of  the  clerks  of  session,  whereof  one  of  the 
^  principal  clerks  oi  session  is  keeper,  appoint- 
^'  ed  by  special  commission  from  the  crown,  at 
^  now  come  in  place  of  the  clerk-registen"  ^ 

•*  The  form  of  procuring  authority  for  re* 
*^  cording  taillies  in  this  register,  is  by  petition. 
<<  The  petition  may  be  in  name  either  of  the 
*^  tailiier,*  or  of  the  institute,  or  of  one  or  other 
*^  of  the  substitutes,  however  remote,  or  of  any 
person  having  a  special  mandate  from  any  ci 
them,  giving  authority  to  apply  for  that  pur^ 
••pose/'* 


ft 


^'  Alongst  with  the  petition  the  original 
^  lie  itself  must  be  produced  judicially.     The^ 
'•  act  says  so,  and  form  requires  it.    No  court  caff 

>  1685,  c.  22.  •<  Instead  of  entering  in  this  register  an  abttract 
'*  of  the  taillie,  as  seems  pointed  out  by  the  act  of  parliamcDt, 
«*  the  practice  is  to  record  the  whole  verUUkn.**     (Taii*g  MS.  itf 

^  Tait*f  MS.  tit.  <•  Registration  of  Taillies  in  terms  of  the  Ad 
'•  1685." 


*  «  During  the  life  of  the  taillier,  it  is  be  alone  can  apply  fot 
*'  the  registration,  at  least  in  common  cases,  unless  there  is  9lju$  tpter 
*«  tUum  to  another."    Tait'a  MS.  ut  tupra* 

*  Taft's  MS.  ibid. 


iifl 


^«  interpime  its  authcMrity  ta  a  4etd  not  jiididally 
-^^  produced.^  • 

Where,  however;  the  eiitail  has  been  alreadj 

-anecbrded  in  a  different  regbtar»  the  petitioner,  of 

-^»iiir8e»  hflii  it  iib  longer  in  his  power  to  produce 

-€he  original*     He  must^  therefore,  pray  the 

<3ourt  to  grant  warrant  for  transmitting  it  from 

^wbefever  it  is  recorded ; '  and  having  recovered 

-It  in  this  way,  and  lodged  it  in  the  clerk's  hands* 

^e  must  next  box  ia  note  for  the  Lord  President, 

^stating  that  it  is  now  produced,  and  praying  his 

Xordship  to  move  the  Court  to  resume  consi- 

<leration  of  the  petition. 

I 

The  prayer  of  the  petition  is  granted  of 
(course ;  and  the  interlocutor,  so  granting  it,  is  a 
^rarrant  to  the  clerk  to  the  record  of  entails,  for 
l«»iving  and  recording  the  deed. 

■ 

In  thus  interpening  their  authority  to  an  en-  - 
tail,  and  granting  warrant  to  record  it,  ^  the 
•*  office  of  the  Court  is  purely  ministerial.  They 
^*  are  obliged  to  order  it  to  be  recorded,  be  it 
**  ever  so  absurd  and  irrational.'*  ^ 

^*  The  petition  must  be  printed,  but  needs  not 
^*  to  be  intimated,  except  where  presented  in 
^  name  of  a  substitute."    In  that  case,  however, 

•  «  Tut*t  MS.  tit.  R«gistraUon  of  Taillies  in  terms  of  the  Act  16S5.*' 

'  Vide  next  section,  as  to  the  mode  of  proceeding  under  thii  wm> 
nmt. 

«  Tait*8  MS.  ut  tu^a, 

VOL.  n.  X 
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it  has  been  the  practice  to  order  intimstion  ^*  tor 
**  the  heir  in  possession,  or»  in  general,  on  the* 
^'  wall,  unless,  indeed,  the  Lords  judge  there  is 
<<  perieulum,  in  mora,  and  that  debts  may 'bd  ^6n- 
<'  tracted  in  the*  meantime,  or  that  there  ts^  other 
**  good'  reason  for  no  delay :  And  the  distinetioiir 
^  seems  weli  fbanded,  that  a  petition  from  anr 
**  institute  or  heir  in  possession,  or  person*  au<« 
**  ttaortzed  by  them,  needs  not,  nor  ought  not  to 
^^be  delayed  or  intimated  to  any  person;  but  ft 
^  petition  from  a  substitufie;  in  common  eases^ 
^  should/'  '^ 


SECT.  11. 

Of  Petitions  for  getiingnp  4\PriHcipal  Deed  from  ,# 

Records 

,  ^  ■  ■ 

When  a  deed  is  put  upon  record,  the  princi- 
pal, in  general,  remains  with  the  keeper  of  the 
register^  and  the  proper  clerk  of  Court  gives  out 
an  ^authenticated  copy  or  extract^  which  is  suffi- 
cient for  all  ordinary  purposes.  Circumstances^ 
however,  sometimes  occur  which  demand  pro* 
duction  of  the  principal  deed  itself.     Thus,  in 


•»  Tait's  MS.  uftuprtty  where  the  following  cases  are  referred 
•*  30th  June  1773,  Petition  Charles  Kapier  fbr  recording  the  taiilie  of 
•<  Thirlestotie  ;r— Kount.  27th  February  1694;  taiilie  of  Lees ; — ^Ai|d 
•<  so  ordered,  30th  July  1774,  taiilie  of  the  estate  of  Dundas  of 
<*  Dundas.  The  same  was  found  in  the  taiilie  of  Colquhoun  of  Gar- 
**  scadine ;— -see  reclaiming  petition  for  Lord  Napier  against  Captain 
**  Livingstone,  dated  23d  November  1762  :<»although,  in  this  case» 
**  the  heir4n  possession  was  abroad,  and  that  there  was  jpericuktm 
•*  in  THora,^* 
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processes  of  improbation,  it  is  the  principal  deed 
dlone  which  can  furnish  a  complete  defence 
against  the  challenge  of  falsehood.  Thus  also, 
inrhere  registration  h^  been  made  in  an  incom* 
petent  record,  the  extract  is  of  no  authority  or 
avail  whatever;  and  it  becomes  necessary  to 
liave  up  the  principal  deed»  that  it  may  be  enter- 
ed in  a  proper  register.  Another  instance » 
"where  the  principal  deed  is  also  requisite,  has 
^ust  been  noticed  in  the  preceding  section. 

When  a  deed  thus  recorded  is  re-demanded 
-^vithin  six  months  after  being  given  in,  it  may,  if 
Jiot  actually  booked,  be  got  up  without  any  war- 
rant of  Court,  on  the  simple  receipt  and  ac- 
knowledgment of  the  party  himself,  or  his  man 
of  business ;  the  extract  formerly  issued,  being, 
at  same  time,  returned  to  the  keeper  of  the  re« 
cord. 

After  this  period  is  elapsed,  or  if  the  deed 
have  already  been  booked,  a  petition  to  the 
Court  of  Session*  becomes  necessary,  praying 
their  Lordships  to  grant  warrant  to  the  keeper 
of  the  record  for  delivering  up  the  deed. 

This  petition  must  be  printed  and  boxed  as 
usual ;  and,  by  the  later  practice,  it  is  appointed 
to  be  intimated  to  the  Lord  Register. 

*  1685,  c  38. ^  The  more  important  records,  however,  are  now 
kept  under  so  excellent  a  system  of  administration,  that  there  is  but 
little  chance  of  the  privilege  here  enacted  coming  often  into  opera* 
tion.  For  the  actual  booking  follows  pretty  close  on  the  ingiving  of 
the  deed. 

k2 
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An  act  and  warrant  is  tlien  extracted,  whiciiF 
being  produced  to  the  keeper  of  the  record,  fae 
delivers  up  the  dieed,  taking  a  receipt  for  it» 
and  keeping  the  extracted  warrant  as  his  au- 
thority* hi'  this  case  also  he  receives  back,  wheift^ 
INracticable,^'  the  extract  formerly  given  out. 


sect;  III. 

€f  Petitions  Ihf  an  Heir  of  Entail  in  the  Redemption  of 
the  Land' Tax fpayabk  gut  ofihc  Entailed  Eitate* 

Thsbk  have  been  various  enactments  of  the 
legislature  relating  to  the  land-tax.  The  sta^ 
tute  which  rendered  it  a  perpetual  tax,*  dei>f 
clared  also;  that  it  should  be  redeemable  by  thit 
pr4)prietors  of  the  land,  according  to  certaiir 
prescribed  regulations.  Had  this  power  of  re* 
demption  been  confined  to  fee-simple  proprie^ 
tors,,  the  object  of  the  statute  would  have  been 
m  a  gre^t  mi^asure  unattained.  Heirs  of  entail 
in  possessiop  were*  theyefore^  likewise  empoweri* 
ed  to  vedeem  tMe  land-tax  payable  out  of  their 
entailed  estates..  And  a  certain  form  of  judi*^ 
cial  procedure  was  introduced  by  the  statute,-^ 
for  effectuating  the  redemption^  in  this  case 
rendered  necessary  by  the  limited  and  fettered 
nature  of  the  redeemer's  right,'~and  in  order  ta 
protect  the  interests  of  the  substitute-heirs. 
It  is  this  form  of  procedure  which  is  now  to. be 
explained^  as  the  same  is  vegulated  by  the  con^ 


IM 


olidatiDg  act  passed  in  the  42d  year  of  tlie 

b 


There  are  two  ways  of  redeeming  the  land« 
^^tax  of  entailed  estates^  viz,  either  by  a  sale  of 
.-  ^a  part  of  the  entailed  land»  .or  by  borrowing 
_  anoney  upon  the  security  of  the  estate. 

1.  When  a  Part  of  the  Land  is  to  be  Sold. 

It  is  enacted^  •*  That  when  any  heir  of  an  en- 
^^  tailed  estate  in  Scotland  or  his  or  ;her  tutor 
**  or  tutors,  or  where  be  ox  she  is  an  idiot  or 
^'  lunatic,  his  or  her  curator  or  curators,  mean 
'<  to  sell  part  of  the  said  estate,  to  purchase  the 
^*  land-tax  of  the  estate  |n  terms  of  this  act,  it 
**  shall  be  competent  and  requisite  for  him,  her^ 
**  or  them,  to  apply  by  petition  to  the  Court  of 
^*  Session,  stating  the  amount  of  the  land-tax 
^<  p^iyable  out  oif  4;he  said  estate,  what  part  of 
^<  the  estate  it  is  proposed  to  sell,  and  the  rent 
^*  or  annual  valye  of  that  part  of  the  estate ;  and 
^*  praying  the  Court,  upon  the  allegations  on 
*'  these  points  being  proved  to  the  satisfaction 
^*  of  the  Court;,  and  it  being  shewn,  that  the 
.<<  sale  of  the  part  of  the  estate  proposed  to  be 
^*  sold  will  not  materially  injure  the  residue  of 
'*  the  estate  regaining  unsold,  and  that  the 
'^  P9jrt  so  proposed  to  be  sold  is  proper  (con- 
^  sidering  all  circumstances)  to  be  sold  for  the 
**  purpose  foresaid^  to  authorize  such  sale  to 
^  proceed  in  manner  herein  after  exacted/'  * 


\  a  Geo.  in»  c.  116.  «  Ibid.  §  61. 
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Along  with  this  petition  there  are  produced  to 
the  Court  certificates  of  the  valued  rent  of  the 
lands,  and  of  the  land-tax  to  be  redeemed. 
The  first  deliverance  of  the  Court  ordains,  in 
terms  of  the  statute, '  that  the  petition  be  in- 
timated on  the  walls  of  the  Inner  and  Outer 
Houses  fourteen  sederunt-dajs,  and  advertised 
in  the  Edinburgh  Gazette  weekly,  for  two  weeks 
successively.  **  Which  intimation  and  adver- 
**  tisement  shall  be  a  valid  and  effectual  inti- 
*^  mation,  advertisement,  and  service,  to  all  in- 
**  tents  and  purposes,  as  if  the  said  petition  had 
^'  been  personally  intimated  to,  or  served  upon 
**  all  persons  having,  or  pretending  to  have  any 
**  interest  with  regard  to  the  said  estate,  as  sub- 
*^  stitute-heirs  of  entail,  creditors  on  the  said 
estate,  or  in  any  other  way  or  character  what- 
ever ;  and  such  intimation  being  duly  made, 
the  Court  shall  proceed  summarily  in  the 
'*  matter,  and  shall  authorize  the  sale  of  that 
*^  part  of  the  estate  which  the  petitioner  or  pe- 
*'  titioners  are  willing  to  sell,  which  the  Court 
'*  thinks  ought  to  be  sold  for  the  purpose  above 
*'  mentioned ;  and  against  the  sale  of  which  no 
^*  sufficient  reason  is  stated  by  any  persons  hav- 
ing interest ;  and  the  extract  of  the  decreet 
of  the  Court,  authorizing  the  sale,  shall  be 
sufficient  authority  to  the  Commissioners  act- 
ing under  this  act  to  carry  on  the  sale  in  the 
**  manner  herein  directed.**  * 

It  frequently  happens,  that  it  is  expedient  to 

*  At  Geo.  Ill,  c.  116,  §  61.  •  Ibid. 
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sdl,  to  a  greater  amount  than  is  requisite  for 
the  redemption  of  the  land-tax.    To  meet  this 
case,  it  is  enacted,  <<  That  if  any  farm,  lands,  or 
<*  tenements,  usually  possessed  together,  shall 
^*  be  proposed  to  be  sold  under  the  provisions  of 
^'  this  aot, -which  shall  be  more  than  sufficient 
^'  for  that  purpose,  and  it  €ihall  appear  to  ^tke 
^'  Court  of  Session,  either  from  the  detMheA 
**  situation  of  such  farm,  4ands,  or  tenements^ 
<<  that  they  cannot  *be  divided,  in  order  that  an 
*^  adequate  part  thereof  may  be  sold,  .without 
''loss  to  the  parties  interested,  or  that  tbe  sale 
^  of  the  whole  of  sudi  farm,  lands,  or  4ene- 
''  ments,  would  be  more  eligible  or  advantage* 
<<  ous  to  the  said  entailed  estate^  and  to  the 
f' successive  substitute  heurs  of  entail  in  their 
^  order,  it  shall  be  competent  and  lawful  to  the 
^  said  Court  of  Session,  <in  like  manner  as  it  is 
*'  authorized  to  proceed  in  other  cases  by  this 
•*  act,  (due  notice  having  been  given  to  the 
^*  nest  substitute  heir  of  entail,  being  of  lawful 
'^^  age,  and  resident  in  Great  Britain,  of  such 
'^  proposal  to  sell  or  dispose  of  such  farm,  landg^ 
or  tenements),  to  direct  and  authorize  th^ 
sale  of  the  whole  of  such  farm,  lands,  orlene- 
^««  ments,"' 

In  this  last  case,  however,  intimation  of  the 
-^tition  must  be  made,  not  only  on  the  walls 
^nd'in  the  Gazette/ but  also  to  the  next  sufey^ 

*  42  Geo.  llh  c  116,  §  6a 
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stitjutd  heir  of  Oitail  of  lawful  age^  aod  resident* 
in  Great  Britain. 

These  intimations  being  once  made,  and  tho 
days  elapsed,  the  cause  is  put  to  the  sumniap 
roU,  when^  on  the  motion  ^{  the  petiticmer,  the 
Court' will  allow  aproof  of  the  following  pointSi 
^^Istf  Of  the  amount  of  the  land-tax  soiight  to 
be  redeemed  >^2d.  Of  the  rent  or  annual  value 
of  the  lands  proposed  to  be  sold  >-<Andt  Sdi, 
Whether  these  lands  can  b^  sold  without  mate«r 
|ial  iiyury  to  the  rooainder  qf  ^e  ^tailed 
estate ;  and  whether  they  are  the  most  propef 
parts  to  be  so^d^  aU  circufpstances  considered^ 

The  Court  will  grant  commission  for  taking 
this  proof  to  the  i^heriff-depute  or  substitute  of 
the  county  within  which  the  lands  lie.  The 
proof  when  f:omplete4  M  reported  to  the  Courii 
in  the  form  of  a  state  prepared  by  the  clerk,^ 
which,  being  moved  in  the  summar-roil,  the 
Court,  in  general,  remit  to  a  Lord  Ordinary  in 
the  Outer  Hoiiser*-to  examine  the  state  of  the 
process,  and  the  evidence, — and  to  report  ther&* 
on  to  the  Inner  House.  Having  examined  the 
evidence,  the  Lord  Ordinary  ii^es  a  day  on 
which  he  reports  bis  opinion  to  the  Courts  al; 
the  fck)t  of  the  clerks  table,  when,  if  no  objec- 
tion occurs  to  the  proposed  sale,  and  none  be 
made  to  it  by  any  one  baying  interest,  warrant 
pf  sale  will  be  granted. 

The  warrant  of  sale  being  extracted,  '*  ^h^ 


X   16$ 

^^^mQ  shall  be  carried  on  by  public  auction,  a( 
^  ^  tich  time»  and  on  such  notices,  as  the  said 
''   O^ourt  shall  from  time  to  time  direct ;  and 
'^   :Cartber,  that  previous  to  any  sale  to  be  made 
*^     Mn  terms  and  by  virtue  of  the  powers  required 
''     ^amd  given  by  this  act,  thie  Court  of  Session 
^'      ^hall  cause  articles  of  sale  to  be  drawn  up,  ii| 
^^      "4be  usual  forms  required  by  the  law  of  Scotr 
^and » for    making  such    sale   effectual,  and 
thereby  the  purchaser  shall  be  taken  bound 
to  pay  the  price  to  a  |;rustee,  to  be  named  bjr 
^         the  person  or  persons  in  whos^  hapds  or  for 
"^         whose  behoof  the  said  sale  or  sales  is  or  are 
carried  on ;  and  which  trustee  shall  be  ap- 
proved of  by  the  said  Court,  and  shall  find 
■*  security  to  their  satisfactipn  that  the  sum  ojf 
'  sums  of  monjey  to  1^  paid  to  him  by  the  sai4 
f  purchaser  or  purchasers  shall,  be  duly  and 
'^  faithfully  applied,  in  thp  manner  and  for  the 
purposes  herein  enjoined  and  directed;  aiid 
^^  farther,  that  the  said  trustee,  uppn  receipt  of 
the  ,  said  -  price  or  prices,  shall  be  forthwith 
!^'  bound  to  pay  the  said  money  into  the  Bank 
^*  of  England,  to  be  there  placed  to  the  account 
^*  of  the  Comniissioners  for  the  Reduction  of  the 
^^  National  Debt,  to  be  by  them  applied  in  the 
^<  manner^  and  for  the  purposes  directed  and 
^^  specified  by  this  act ;  and  the  receipt  of  the 
^^  cashier  or  cashiers  of  the  bank  shall  be  a  full 
^*  and  sufficient  discharge  to  the  said  trustee^ 
^'  and  to  the  said  purchaser  or  purchasers,  for 
'^  the  sum  or  sums  of  money  so  agreed  to  be 
H  paid  by  l|im,  her,  or  tbem^  in  manner  afqr^ 
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**  said  ;  and  wliich  purchaser  or  purcbasers^  tip- 
*<  on  payment  of  the  sum  or  sums  by  the  said 
^  trustee  into  the  Bank  of  England/  as  afore- 
^  said,  shall  be  entitled  to  demand  and  obtain 
**  from  the  said  heir  of  entail,  or  other  person 
**  or  persons  in  whose  name,  or  at  whose  in- 
^*  stance;  or  for  whose  behoof,  the  said  sale  or 
^  sales  is  or  are  carried  on,  such  disposition, 
**  conveyance,  or  other  title,  to  the  subjects  so 
*'  sold,  containing  all  usual  and  necessary  clauses 
^  for  rendering  complete  the  right  to  the  same^ 
V  In  favour  of  the  said  purchaser  or  purchaflh 
•*  ers,  under  the  direction  of  the  said  Court.**  * 

The  Court  will  approve  of  a  trustee  by  the 
fame  interlocutor  which  grants  warrant  to  sell, 
on  the  motion  of  the  petitioner's  counsel,  and 
will,  at  same  time,  fix  the  extent  to  which  he  is 
to  find  caution  for  his  intromissions  and  manage- 
jment. 

The  sale  so  made  is  declared  to  be  as  valid 
and  effectual,  to  all  intents  and  purposes,  as  if 
the  estate,  part  of  which  is  so  sold,  were  held 
by  the  seller  in  fee-simple.  * 

And  all  expences  incurred  in  selling  part  of 
the  entailed  lands  for  the  redemption  of  the 
land-tax,  are  directed  to  be  defrayed  out  of  the 
price  of  the  lands  so  sold  :  **  Provided  alwi^s, 

t  43  Geo.  Ill,  &  116,  §65. 
*Ibi<l.§6«.      ' 
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^  that  the  amount  of  these  be  previously  ascer* 
^  taioed  by  the  Court  of  Session,  by  decree  to 
^  be  obtained  on  a  summary  application  for 
*  that  purpose ."* 

The  sale  of  the  lands  being  effected,  it  is  the 
uty  of  the  trustee  to  attend  to  the  recovery  of 
he  prk^,  and  the  completion  of  the  purchaser's 
itle.    Having  recovered  the  purchase-money, 
2SO  much  thereof  as  is  requisite  to  redeem  the 
land-tax  is  paid  or  transferred  by  him,  in  terms 
-of  the  statute,  into  the  account  at  the  Bank  of 
England  of  the  Commissioners  for  the  Reduc- 
tion of  the  National  Debt.^     The  contract  of 
redemption  with  the  Commissioners  is  thereupon 
completed,  and  recorded  in  the  landrtax  regis-* 
ter-office. 

These  things  being  observed,  the  petitioner 
and  the  trustee  apply  to  the  Court  for  an  ap- 
proval of  the  sale,  and  of  the  application,  total 
^r  partial,  of  the  purchase-money  in  the  re- 
demption, which,  if  every  thing  be  fair  and  re- 
gular, the  Court  will  either  approve  of  de  piano, 
or  first  take  the  report  of  an  Ordinary  on  the 
regfularity  of  the  proceedings. 

In  the  case  of  more  land  being  sold  than  was 

I  48  Geo.  Ill,  c  116,  §  64. 

k  The  consideration  of  the  redemption  is  declared  to  be  so  much 
^tock  in  3  per  cent,  consolidated  annuities,  or  3  per  cent,  reduced 
^uinuities,  as  will  produce  a  dividend  exceeding  by  one-tenth  the  a- 
^nount  of  the  land-tax  ledecmed. 


u 
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f)fece8sary  for  the  redemptioOf  iti  if^  <ffkafited§  |ha^ 
^*  the  surplus  money,  after  purohaqipg  3todtc  Mif«> 
'^*  ficient  to  redeem  such  land-tax^'  and  paying 
'<  and  discharging  the  costs  and  expences  at^ 
^<  tending  the  sale  thereof,  shall,  with  the  ip* 
<<  teresf  and  annual  produce  thereof,  be  applied 
f*  and  disposed  of  under  the  direction,  and  with 
the  approbation  of  the  said  Conrt,  in  the  same 
manner  as  herein  is  directed  with  respect  to  tbt 
^<  eventual  surplus  arising  from  sales  where  UQ 
f*  more  has  been  exposed  to  sale  jthan  is  Judged 
'<  adequate  for  the  redepiption  of  3]a<^  laoiU 
^tax.'^  ; 

And  where  there  is  sudi  jnirplus  in  this  last 
case,  the  direction  of  the  statute  is,  that  **  swdji 
^*  surplus  stock  may  be  sold,"*  and  the  money  a- 
*^  rising  therefrom  paid  into,  or  placed  in  one  or 
'<  other  of  the  two  Banks  of  Scotland*  ynih  the 
^  previous  authority  of  |tbe  Court  of  SessioQ^ 
^*  the  Judges  of  which  Court  are  hereby  emt- 
*^  powered  and  required^  upon  summaiy  peti- 
<*  tion,  to  be  presented  by  or  on  behalf  of  the 
<*  proprietors,  or  heir  in  possession  for  the  time 
^'  being,  to  direct  and  order,  that  the  said  sur^^ 

1  47  Geo.  Ill,  c.  116,  g  6S. 

n  Bj  §  S9  of  the  statute,  it  is  enacted*  that  witl^  iconsent  of  the 
Commissiotiers  under  whose  authority  the  redemption  takes  [dacet  a* 
greement  may  be  made  ^ith  the  purchaser  or  purchasers  of  the 
Vinds,  *'  that  the  consideration  for  the  purchase  of  the  same  shall  be 
<*  in  three  pound  per  centum  consolidated,  or  in  three  pound  per 
'*  centum  reduced  bank-annuities,  to  be  transferred  by  such  purchaser 
**  or  purchasers  to  the  Commissioners  for  the  Reduction  of  the  Na- 
,**  tional  Debt,  in  lieu  of  lawful  moiiey  of  Great  Britain,  to  be  paid 
^'  into  the  Bank  of  England*  in^e  m^anner  hereip  before  directed." 
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plus  money  or  balance  shall  be  laid  out-  aii<l' 
employed,  as  soon  as  amveniently  may  b^« 
under  ^be  direction,  and  with  the  approbation 
**  of  tb^  saM  Court,  either  in  the  payment  of 
^*  debt#  affecting  the  said  entailed  estate,  or  in 
^«  th^  purchaiBe  <^  other  lands,-  tenements^  or 
*^^  hereditaments,  which  respectively  shall  be  li« 
"^  mited  and  settled  to  the  same  persotis,  anduses^ 
^  and  under  die  sande  clauses  and  eonditionsj  as^ 
^  the  said  manws,  messuages,  lands,  tenements^ 

*  and  hereditaments,  which  shall  be  sold,  mort« 
^  gaged,  or  diarged,^  as  aforesaid,  stood  settled 
^  and  limited ;  and,  in  the  meantime,  till  the 
^  said  surplus-money  or  balance  shall  be  so  em- 
^  ploy^,  to  order  and  direct  the  money  to  be' 
^  laid  out  upon  such  seeurity  as  to  the  Court 
^  Asii  seem  proper,  upon  interest ;  and  to  di- 
^  rect  such  clmises  to*  be  inserted  in  the  bondyr 

*  or  atker  security  to  be  taken  for  the  same,  as 
^  shaU  be.  effectual  to  secure  the  person  or  per* 
'^  sons  who  would,  for  the  time  being,  have  been 
^  entitled  to  the  rents  and  profits  of  the  said 
^  manors,  messuages,  lands,  tenements,  and  he- 
*^  reditaments,  in  ease  such  sale,  mortgage,  or 
^  grant,  had  not  been  made,  and  the  succeeding^^ 
^  heirs  of  entail,  who  shall  successively  come  to 
^  the  possession  of  the  same,  the  enjoyment  of 
^  tSie  interest  of  the  said  money,  and  to  pre- 
^  serve  the  capital  until  the  money  shall  be  em* 
^  ployed  as  aforesaid.  ■ 


n  a 


•  4.TCeo.  IlljC^^lia,  §101. 


158 


If,  however,  the  surplus  do  not  amount  to  the 
sum  of  200L  principal  stock,  it  is  provided,  that 
the  same  shall  be  transferred  to  a  trustee,  to  be 
named  by  the  person  redeeming,  in  order  that 
the  same  may  be  applied  in  manner  directed  by 
the  statute,  without  the  necessity  <rf*  appljdng 
for  the  approbation  or  direction  of  the  Court."" 

Where  the  direction  or  a:pprobation  of  the 
Court  is  requisite,  in  the  application  of  the  sur«^ 
plus-price  of  the  lands  sold,  this  may  be  prayed 
for  in  the  same  petition  which  craves  the  ap^* 
proval  of  the  sale,  and  of  the  application  of  the 
price  in  the  redemption.  If  it  be  proposed  te 
apply  the  surplus  in  paying  off  debts  affecting 
the  entailed  estate,  these  debts  will  be  specified  ^ 
And  if  a  purchase  of  land  be  intended,  the  lands^ 
will  be  pointed  out,  and  such  a  statement  given,* 
as  may  shew  the  expediency  of  the  proposed  ia^ 
vestment. 

-  In  the  first  case  of  discharging  debts,  the 
Court  will,  on  having  proper  evidence  of  their 
amount  and  justness,  authorize  the  surplus  to 
be  so  employed.  In  the  event  of  purchas- 
ipg  lands,  again,  they  will  require  a  proof  of 
the  true  value  of  the  lands  proposed  to  be  pur* 
chased,  .and  of  the  expediency  of  investing  the 
surplus  in  this  way.  Being  satisfied  on  these 
points,  they  will  authorize  the  trustee  to  make 
the  investment,  and  remit  to  the  Lord  Ordinary 

•  47  Geo.  Ill,  c.  116,  §  102. 
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see  that  the  lands  are  free  of  encQmbrances 
;o  revise  and  superintend  the  execution  df*  the 
entail ; — and,  in  general,  to  watch  overlhe^ 
terests  of  the  heirs  of  entaiL    . 

The  entail  being  executed,^  must  be  put  upon 

-^fae  record  of  taiUies,  which  is  effected  by  a  .pe- 

— tition  to  the  Court,  as  in  the  ordinary  case  of 

^recording  an  entail.' 


f.i  .. 


All  things  requisite  being  thus  obsenred, :  Ae 
Lord  Ordinary  will,  on  a  motion  or  minute» 
midce  avizandum  to  the  Court  with  the  proceed- 
ings«  The  case  will  go  to  the  summar-rcdl»  when 
on  the  report  of  the  Lord  Ordinary,  and .  the 
motion  of  counsel,  the  Cburt  will  finally  apjntive 
of  the  proceedings,  declare  the  trustee  exonered 
of  his  office,  and  ordain  his  bond  of  caution  to 
be  delivered  up.  / 

2,   When  the  Land-Tax  is  to  be  redeemed  by  borrow^ 
ing  Money  on  the  Security  of  the  Entailed  Estate. 

In  this  case  it  is  declared  ^'  competent  and 
^^  necessary  to  apply  by  petition  to  the  Court  of 
^^  Session,  stating  the  amount  of  the  land-tax 
**  payable  out  of  the  estate,  the  sum  proposed 
**  to  be  borrowed,  and  whether  it  is  proposed  to 
*«  grant  the  heritable  security  over  the  whole  or 
^*  part  of  the  estate ;  and  if  over  part  of  the  e- 
**  state,  what  part ;  and  praying  the  Court  to 
•*  authorize  him,  her,  or  them,  to  borrow  such 
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^  imdma the  Court  shall  think  prdper  for  ihe 
^  puiipoaes  of  this  act,  and  to  grant  heritable 
¥  iMxaMYf  in  ccminion  form,  for  that  sum  ovei^ 
**  the  whole  estate^  or  part  thereof^*  as  the  cas^ 
•^maybe."' 

•  •  • 

•  The.aame  intimation  is  direciecl  to  be  made 
df  tibese  petitions  as  of  those  whidipriay  for 
authority  to  sell  part  of  the  entailed  lands^ 
**  And  such  intimation  and  advertisement  being 
^  du^  made,  the  Court  shall  proceed  summari^ 
^<  I7  id  the  matter,  and  shall  authorize  th^  peti* 
^  tioner  or  petitioners  to  grant  heritable  secur*- 
^  ity  over  the  whole  of  the  entailed  estate,  or 
^  patft  thereof,  provided  ho  sufficient  reason  is 
^*  stated  to  the  contrary  by  any  person  havii^ 

*  interest.^ ' 

The  expence  incurred  in  effecting  the  loan 
is  directed  to  be  included  in  the  heritable  o 
other  proper  security,  **  and  may  be  made  par 
^*  of  the  charge  upon  the  entailed  estate,  pro 
^*  vided  always  that  the  amount  of  these  shall — 
^  be  jMrevionsly  ascertained  by  the  Court  of  Ses* 
**  sion,  by  decree  to  be  obtained  by  summary* 
^  application  for  that  purpose. 


» • 


And  it  is  enacted,  that  such  heritable  securi^ 
ty  shall  be  as  valid  and  effectual  to  all  intents 


4  4^  Geo.  1II»  c.  116,  §  6}. 

«•  Ibid. 

•  Ibid.  §  04. 


^hA  purposes,  as  if  the  estate  on  which  it  is 
granted  had  been  held  by  the  grantee  in  fee- 
simple  :  '*  Provided  always,  that  it  shall  not  be 
'^  competent  to  adjudge  all  or  any  part  of  th^ 
•*  entailed  estate,  either  for  the  interest  or  prin- 
**  cipal  sum  so  lent." ' 

tn  this  cas^  the  proceedings  are  coniparative* 

Jy-   simple.     The  intimations  being  made,  the 

Oourt,  on  being  satisfied  of  the  expediency  of 

effecting  the  redemption  in  the  way  proposed^ 

^umd  hkving  instructed  to  their  satisfaction  the 

^unbunt  of  the  said  tax  to  be  redeemed,  wilt 

^rant  warrant  t6  the  petitioner  to  borrow  the 

:itequisite  sum  or  sums,  on  the  security  of  the 

^whole,  or  such  parts  of  the  estate  as  shall  be 

<^eemed  just,  and  remit  to  the  Lord  Ordinary  to 

adjust  the  terms  of  the  bond  to  be  granted  for 

^he  loan. 

^e  contract  of  redemption  beiilg  completed, 
to  before  explained,  arid  evidence  thereof  being 
produced,  the  Court  Will,  on  the  report  of  the 
I^ord  Ordinary,  finally  approve  of  the  proceed- 
ings. 

♦ 

*  4,2  Geo.  Ill,  c.  116,  §  66. 
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SECir.  ly. 

Of  Petiiian$  for  se^pteHraimg  a  Landed  E^iaHf  tftpmnU^ 
ing  of  a  FaeHMT  undtr  the  SmuestratwHj  and  other  r^^ 
hative  Matters. 

^*  Where  am  estate  is  charged  with  debts 
^  equal,  or  nearly  equal  to  its  valtte,**  *  and  the- 
disputes  of  the  ereditors  are  Ukefy  to  raise  ob* 
stacles  in  the  waj  of  a  proper  management ;  or 
in  cases  of  competition,  '^  where  it  is  doubtfiil  in 
^  whom  the  property  of  the  lands  is  vested ;  if 
^  sequestration  be  demanded  before  either  of 
*^  the"  creditors  ^  or  ^  competitors  has  attained 
♦*  possession  f^ — ^the  Courts  in  order  to  prevmit 
any  loss  that  might  accrue  to  parties,  are  in  use 
to  sequestrate  the  property^  and  to  appoint  a 
liEU!tor  for  managing  it» 

**  Sequestration  is  a  ju^ial  assumption  of  the 
^  possession  of  property  whidi  is  in  conq)etitioit 
'^  before  a  court,  that  it  may  be  placed  in  the 
custody  of  a  neutral  person  accountable  in^ 
court  for  his^  management^  and  sufficiently  re^ 
sponsible ;  to  be  preserved  and  properly  ma^ 
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•  Ersk.  b.  ii,  tit  12,  §  &S, 

*»  «  If  a  creditor  hav«  actually  attained  p0«sc8sion»  he  cannot,  be 
**  excluded  by  sequestration.**  Bellas  Commentaries,  3d  Edition,. 
No.  634.  Also,  Sd  August  1782,  Buchanan,  Mor.  Diet.  p.  14,350, 
and  7th  June  1707,  Catenacb,  Mor.  Diet.  p.  14,342,  there  referred  to. 
**  Indeed,"  as  Mr.  BeJl  adds,  **  this  seems  to  have  been  long  the 
"  establislied  understanding  and  practioe.** 

•  Ersk.  b.  ii,  t.  12,.  §  6S^ 
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iiaged  for  the  benefit  of  those  who  shall  have 
the  best  right  to  it." 

^*  The  circumstance,  which  gives  power  to  the 

CI!ourt  to  sequestrate,  is  the  competition,  in 

"^¥hich  all  are  before  the  Court  who  have  a 

^^laim  to  the  property : — ^where  either  the  en*- 

subject  belongs  to  them  in  common,  or 

is  a  contest  who  shall  have  it  preferably, 

the  estate  is  attached  by  diligence  to  its 

=f all  extent :  And  where,  during  the  contest, 

zno  one  of  the  competitors  has  attained  pos- 

session^  or  has  an  exclusive  right  to  it"  ^ 

**  The  effect  of  the  sequestration  is  to  vest  the 
possession  and  the  accruing  rents  in  the  per* 
son  of  a  factor,  for  the  benefit  of  those  whose 
diligence  covers  the  estate ;  and  to  stop  all 
diligence  that  might  otherwise  have  been  com- 
petent against  the  right  of  possession,  as  the 
attachment  of  rents,"  &c.  * 

Sequestration  is  obtained  upon  a  petition  to 
Court;  and,  in  general,  the  application  is 
^""^^i^mitted  only  at  the  instance  of  creditors. hold*- 
real  securities,  or  otherwise  qualifying  a  real 
"^terest/    But  ^n  the  particular  case  where  this 
iMrocess  is  accessory  to  a  previous  ranking  and 
^e^  it  has  been  suggested,  that, "  perhaps,  a  dif- 

^  BcU'f  Commentaries,  Now  639  and  630. 
«  tbU.  No.  63S. 

*  Bxtk.  b.  ii,  t.   12,  §  £6.    See  also  24th  December  1726,  Sit 
Hall  against  Brac«*B  creditors,  -2.  Fount.  1^.  - 
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^  feredt  rule  would  be  foUoweds  now  tbat  the 
<<  process  of  ranking  and  sale  has  become  a  ge^ 
^  neral  adjudication  for  all  the  creditors  produ- 
••  cing  interests."  * 

Petitions  for  sequestration  cannot  be  received 
after  the  25th  of  June  for  the  summer  session, 
and  20th  February  for  the  winter  session ;  ^  nor 
can  they  be  received  upon  any  of  the  five  6ede- 
runt-days  immediately  preceding  the  Clu*istnia» 
vacation. ' 

Where  the  sequestration  is  connected  with 
another  process  already  in  dependence,  it  is 
considered  in  some  sort  in  the  light  of  an  inci- 
dental application,  and  requires  to  be  intimated 
enly  in  the  same  summary  manner.  But  where 
ife  is  more  properly  an  independent  suit,i  (as  may 
sometimes,  though  very  seldom,  happen)^  a  re- 
gular warrant  of  service  must  be  obtained  a* 
gainst  those  having  interest,:  upon  a  reasonable 
iiiducicB. 

The  act  of  sequestration  is  pronounced  bjr 
the  Lords  in  presence ;  by  whom-  also  the  fac-*- 
tor  is  frequently  appointed  at  the  same  time» 
Sometimes,  however,  the  Court  remit  to  the 
Lord  Ordinary  in  the  competition  to  name  the 
factor;,  in  which  case,  the  petition  must  bcr 

c  Bell*i  Commentaries,  No.  633i 

»  A.  S.  17th  July  1764,  and  A.  S.  5th  June  1790. 

*  A«  S.  2lft  Deoember  1765. 
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-transmitted  from  the  f  nner  to  the  Outer  Hou^ 
^lerk,  and  inrolled  in  his  Lordship's  hand-roll. 
ZJLn  naming  the  factor,  the  recommendation  of 
— the  creditors  will,  of  course,  be  generally  fol-' 
Jowed. 

Sefore  the  act  of  factory  can  te  extracted, 
the  factor  must  lodge  a  bond  of  caution  with 
the  clerk  for  his  faithful  administration  of  the 
office.  And  it  is  enacted,  *'4hat  all  bonds  of 
^  cautionry  for  the  said  factors,  for  hereafter, 
'^  shall  contain  an  obligement  for  the  factors 
^  their  observance  of  the  rules  and  instructions 
^appointed  them  by  the  Lords  in  this  and 
'*  former  acts,  and  otherwise  according  to 
'•law/^*^ 

The  rules  and  instructions  here  atluded  to,  at 
least  such  as  have  more  immediate  connection 
^irith  the  form  of  process,^  are  these. — 

**  For  the  lienefit  of  creditors,  that  they  may 
^^  be  acquainted  with  the  state  of  accounts  of 
^^  factors  upon  estates  sequestrate,  the  Lords  "do 
^^  enact  and  declare,  that  all  such  factors,  for 
^^  hereafter,  shall  within  six  months  after  the 
^^  extracting  of  the  factory,  make  up  a  rental 
of  the  estate,  and  of  the  bygone  rents,  to  be 
reported  to  the   Lords,  and  lodged'  in  the 

.1^  A.  S.  2Sd  November  1711,  §  10. 

^  With  regard  to  the  general  duties  of  Uie  fiicUuw  «^  Bdl's  Corn* 
^nentariev.  No.  637,  where  the  suljject  is  ypry  briefly,  aii4  yet,  ^t  tht 
time/  thoroughly  handled. 
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'<  hands  of  the  clerk  to  the  process,  there  tcr 
**  \y  and  be  made  furthcoming  to  ail  parties 
^*  having  interests  without  fee  or  reward,  that, 
^'  accordingly^  the  factor  may  be  charged  there* 
"  by. 

<*  Item^  When  any  alteration  happens  in  the 
'*  rentals  by  giving  down  any  part  of  the  rents, 
**  (which  is  always  to  be  done  according  to  the 
^*  rules  of  law),  or  when  it  falls  out  that  the 
*<  rental  is  increased  or  further  discovered,  theft 
^  the  alteration,  and  what  is  furttier  discovop^ 
*'  ed,  shall  within  three  months  thereafter  be 
^  reported,  and  put  in  the  clerk's  hands,  in  nis&« 
''  ner  and  to  the  ends  above  mentioned. 
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Item,  The  said  factor  shall  once  every  year 
give  in  a  scheme  pf  his  accompts,  charge  and 
discharge,  to  the  clerk  of  the  process,  so  that 
^*  the  creditors  may  have  access  yearly  to  see 
them,  and  provide  themselves  with  the  pro- 
per means  of  checking  them ;  certifying  such 
^  factors^.  t^Ht  if  they  fail  in  any  part  of  the 
^  premises,  it  shall  be  a  ground  of  removing 
^  them.  And  further^  if  the  rental  made  up 
^  and  reported  by  them  ishall  be  found  deficieiit 
**  imd  concealed,  or  any  addition  thereof  shall 
'*  be  omitted  to  be  eiked,  in  manner  above  men-^ 
<^  tioned, ,  they  shall,  in  that  case,  be  decerned 
'*  in  the  double  of  what  is  so  omitted ;  and  if 
"  they  shall  neglect  yearly  to  give  in  a  scheme 
"of  their  accompts  in  manner  foresaid,  they 
"  shall  be  lyable  in  such  a  mulct  as  the  Lor4i 
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shaU  be  pleased  ta  modify^  not  being  under 
•^  bnlf  an  year's  sallary.''  *^ 

^^  The  factor  ia,  of  course,  entitled  to  paj  tbe 

^^  necessary  expences  of  management^  but  be 

^'  <:annot  make  payments  to  creditors  witbout 

^^  a  special  warrant  from  the  Court/' '^      It> 

^^tt^erefore,  becomes  necessary,  when  any  pay- 

snent  of  this  character  is  wanted,  that  the  ere*- 

^^itor  ^r  other  person  interested  apply  by  sum^ 

^amary. petition.    The  period  for  presenting  such 

-^fiplication  is  fimited  towards  the  close  of  the 

--setaaion,  in  tbe  same  manner  as  the .  sequestra- 

:2ttMi  itsdf.^®    It  must,  of  course,  be  intimated  to 

libe  factor  in  .the  usual  manner ;  and  if  no  I'ele- 

Ta«t  dfcyection  be  proponed^  its  prayer  will  im- 

ttediately  be  giidnted. 


.\ 
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Hiere  is  no  pecoKar  diaqudiforatioB  now  in 
«ustence,  wHh  regard  to  the  persons  holding 
the  office  of  factor.  Formerly^  indeed,  <*  t^e 
^^  Lords  of  Oouncil  and  Sesnon  coniudering  the 
^  maay  inconveniences  arising  to  the  leidges^ 
^*  when  application  is  made  to  them  by  cce^ 
•^^  ditors  on  bankrupt  and  incumbred  estates^ 
^£)r  nominating  factors  to  uplift  the  rents 

»  A.  S.  22d  November  1711,  §  6,  7,  and  8. 

*  Ben's  Commetitaries,  No.  637,  (9).  See  also  firsk.  1^  if,  t.  It, 
{  58,  who  adds, — «  He  is  by  the  tenor  of  his  commission  directed  to 
**  pay  the  rents  to  those  who  shall  be  found  to  have  the  best  rig^t  to 
**  them  ;  and  of  that,  the  Court,  who  are  his  constituents,  aic  the 
**  only  proper  judges.*'  See  also  an  express  enactment  to  this  efi^ 
^^ect  in  an  Act  of  Sederunt,  regulating  the  dutiea  of  a  different  4et«f 
-lactonk     'h.  S.  13th  Februai^  1730,  g  SL  . 

-f  iFidc  ny/viy  p.  164. 
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^''thereof,  that  writers  cuid  other  dependantii 
^^  upon  the  session,  get  themselves  to  be  named 
*'  factors  to  these  estates,  who  being  called^  to 
^  comfrt;  and  reckon  for  their  intromksiens,  pro- 
<'  long  these  processes  to  an  intolerable  length, 
^'  to  the  great  vexation  and  expence  of  the  cre^ 
^'  ditors  >-^For  preventing  of  which  abuse  in 
^^  time  coming,  the  Lords  declare  all  writers^ 
*^  and  other  dependers  on  the  sessioti,  wholly 
^'  incapable  of  any  such  trust  or  office  by  tlie 
^  authority  of  the  Lords,  notwithstanding  they 
^  ishould  impetrate  the  consent  of  the  creditors ; 
^^  and  if  any  such  factory  be  extracted,  that  the 
^*  same  shall  be  void  and  null,  without  prejuibcb 
<^  to  the  creditors  to  call  these  factors  and  theiF 
cautioners  to  accompt,  as>  if  >  they  were  law* 
fully  appointed;  declaring  likewise,  that  if 
such  persons  shall  suppress  their  designation 
^^  by  their  ordinary  imployment,  and  dqjeodfng 
^*  on  the  session,  that  they  may  obtain  suoh^fao^ 
*^  tories,  they  shall  be  incapable  of  managing 
^  processes  thereafter,  and  be  imprisoned  diir- 
^  ing  the  Lords  pleasure.'^  ^     But  this  dipqualt* 
fication  is  no  longer  in  observance.  ^ 

When  the  object  of  the  factory  is  accomplisb- 
ed,  or  when  it  becomes  necessary  to  have  ano* 
ther  person  appointed  tq  the  office,  there  must 

»  A.  &  SSd  November  17ia    * 

^  Bell*^  Commentaries,  No.  6S6.  See  also  Ersk.  b  ii,  L  12,  §  57,. 
who.  However,  adds,  that  *■  though  a  nomination  is  seldom  except- 
*^  ed  to  on  that  score,  the  objection,  when  it  is  offered,  is  sustained 
««  by  the  Court.    1757,  Creditors  of  Ma^lauchlan/'  (not  reported^ 
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be  presented  to  the  Court,  in  name  either  of 
the  factor  himself,  or  of  any  other  having  in* 
terest,  a  petition,  stating  the  particular  circum- 
stantes  of  the  case,  and  praying  their  Lordships 
to  recal  the  former  nomination  of  factor,  and  to 
remit  to  a  Lord  Ordinary  with  power  to  re-- 
ceive  and  audit  the  factor's  accounts;  and  oii 
his  being  eKonered,  to  ordain  his  bond  of  cau- 
tion to  be  delivered  up;  as  ateo,  where  that  is 
r^qui^te,  to  name  a  new  factor,  if  necessary. 
This  remit,  if  there  be  no  opposition,  is  alwayis 
made  ^as  matter  of  cour;se;  and  (if  the  applica- 
tion  occur  in  a  ranking  and  sale)  it  is  made  to 

the  Ordinary  in  the  ranking. 

....  ,  •        • 

In  general,  but  more  especially  if  the  af* 
fairs  under  factory  be  of  great  magnitude,  or 
otherwise  of  much  importance,  the  remit  to 
the  Lord  Ordinary  is  limits,  so  as  that  his 
Lordship  shall  merely  inquire  into  the  facts, 
and'  rqK)rt  to  the  Court.  In  this  case,  the  de« 
cree  of  exoneration  is  not  pronounced  in  the 
Outer  House,  but  by  the  whole  Lords  of  the 
Division  in  presence. 

It  needs. scarce  be  added,  thfit  where  the  fac- 
toid betrays  his  trust,  or  is  grossly  neglectful  of 
his  duty,  he  may  be  removc^d  at  the  instance  of 
any  having  interest.  The  application  here  made 
is  by  suminary  petition  and  complaint  to  the 
Court.  And  this  must  be  served  upon  the  fac- 
tor oa  the  usual  inducia^  of  other  petitions  an4 
(complaints. 
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SECT.  V. 

Cf  Pdtitiona  for  the  Jppointnunt  of  oAer  Judicial  Fmom 

^<  Many  instances  oocur,  where  the  Court  of 
^<  Session,  without  sequestration,  name  a  factor 
f*  to  (iresertre  the  rents  from  peri3hing;  w.^^  - 
^  where  an  heir  is  .  deliberating  whethar  t^ 
f*  enter, — where  a  minor  is  without  tuton^  >  ■ 
f  <  where  a  succession  opens  to  one  who  resides 
f*  abroad,"  &c.  &e.^     .: 

,       ..if 

The  procedure  in  these  cases  is  very  much^ 
the  same  with  What  has  just  been  explained  in^ 
the  preceding  section.     There  is  this  differeHoew 
bowever,  that  here  when  the  petition  is.  firsts 
moved  in  Court,  it  b  not,  as  in  the  former  case^ 
proceeded  with  immediately,  but  the  deliveit-- 
ance  uniformly  pronounced,  is  an  order  fior  in^ 
timatton  on  the  walls  oi  the  Innar  and  Outer' 
House^  for  the  space  of  eight  days.     Wher^ 
the  factor  is  to  be  appointed  for  a  person  labour-* 
ing  under  some  legal  incapacity  to  act  fcnr  him* 
self,  as  for  a  piiptt^  lunatic,  &c.,  and  there  are 
relations  of  tb^  person  neariy  interested  in  tbe 
management,  they:  should  either  concur  in  tha^ 
application,  or  intimation  ought  to  be  ma^  Ub 
them.^  : 

•  Erslp.  tk  H,  t.  If,  §  5S.  ^l8P  IStair,  b.  IT,  t  ^  g.  2f|»  . 
^  HHh  imoatj  17SS,  Cowan,  Mor.  Diet  p.  745& 
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There  is  also  some  difference  between  this  and 

-fthe  former  case,  as  to  *'  the  rules  and  instruo-i 

^*  tions"  to  be  attended  to  by  the  factors*    For 

^^vhile  those  now  under  consideration  have,  to 

<^ttend  to  every  thing,  which  the  factor  under 

-^he  sequestration  had  to  attend  to,  there .  are  a 

^ood  many  new  duties  imposed,  as  well  as  some 

^ulditional  sanctions  for  the  enforcement  of  the 

^>ld  ones.     So  far  as  these  have  any  connection 

^^pvith  the  judicial  pleadings,  or  point  out  the  do^ 

^mments  of  information,  &c.,  which  it  is  neces^ 

sary  to  lodge  in  the  clerk's  hands,  ®  it  may  be 

jproper,  perhaps,  though  even  at  the  expence  of 

some  repetition,  to  quote  the  words  of  the  em 

sictments  themselves. 

The  factor,  then,  it  is  enacted,  ^^  shall,  wkfa^^ 
^  in  six  months  after  extracting  his  factory, 
^  make  a  distinct  and  special  rental  of  the  ei^te 
^  committed  to  his  management,  and  lodge  the 
^  same  in  the  hands  of  the  clerk  to  the  act  ap* 
^  pointing  and  authorizing  him  to  be  factor  on 
*^  the  said  estate,  where  it  shall  lie  and  be  made 
furthcoming,  and  the  inspection  and  perusal 
thereof  be  allowed  unto  all  persons  having 
^  interest,  without  fee  or  reward,  to  the  end  the 
^  same  may  be  examined,  and  the  said  factor 
*^  charged  thereby,  or  otherwise,  as  shall  be 
y  found  ^ust« 
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.^  For  the  powers  and  duties  of  the  factor  in  other  respects, 
tte  clauses  in  A.  S.  IStb  February  1730,  whkh  are  not  quoted  i» 
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^  When  any  alteration  happens  in  the  said 
^  rental  by  lowering  any  part  of  the  rent,  (whi(^ 
'<  is  only  to  be  done  according  to  the  rules  of 
*^  law),  or  by  any  increase  of  the  same,  from  im- 
^  provements  or  discoveries,  or  other  addition , 
^  an  account  of  such  alteration  shaU,  within 
^  three  moiiths  of  its  happening,  be  by  the  said 
^^  factor  put  in  the  hands  of  the  said  clerk,  in 
^  manner,  and  to  the  ends  above  mentioned ; 
<*  and  if  the  said  rental  given  in  by  the  factor 
<'  shaU  be  found  deficient,  or  if  he  omit  to  add 
^  any  increase  thereof,  he  shall  be  decerned  in 
<<  the  double  of  such  deficiency  and  omission  ret . 
^*  spectivdy. 

**  Such  factor  shall,  once  every  year,  give  in 
^  a  scheme  of  his  accouhts,  charge  and  dia- 
^  charge,  to  the  clerk  aforesaid,  that  all  concem- 
^  ed  may  have  access  to  see,  and  examine,  and 
^  provide  themselves  with  proper  means  of 
*^  checking  the  same,  wherein,  if  the  said  factor 
<<  fail,  he  shall  be  liable  to  such  a  mulct  as  the 
•'*  Lords  of  Session  shall  modify,  not  being  un^ 
^  der  an  half-year's  sallary. 

'*  When  bonds,  bUls,  notes,  or  obligations  or 
*^  any  sort,  for  nx^iey  and  effects,  are  under  the 
V  factory,  the  said  factor  shall  make  a  list  or  in- 
"  ventary  thereof,  bearing  the  names  of  the  cre- 
^*  ditor  and  debitor,  conveyances  thereof,  the 
'*  sum  of  jnoney,  or  the  thin^;  due,  the  date,  the 
^*  terms  of  payment,  and  the  term  from  whence 
^'  ax^nualrent  runs^  and  from  whencip  it  is  thea 


Its 

I 

resting^  so  far  as  he  can  discover ;  whieh  ttst* 
and  inveDtary,  and  an  accompt  of  the  altera**^ 
tions  that  shall  happen  therein,  shall,  by  the 
said  factor,  be  put  in  the  clerk's  hands  respect-^ 
ively  at  the  time,  to  the  ends,  and  in  mannav 
and  under  the  certifications  respectively  afore^ 
said* 


^^  If  coms^  cattle,  outsight  or  insight  plenish*^ 
^  ing,  or  moveables  of  any  sort,  shall  be  under 
^  the  factory,  the  said  factor  shall  make  inven- 
^  tary  thereof,  expressu^g  all  the  particulars, 
^  and  the  quantity  and  quality,  or  condition  of 
^  the  same ;  which  inventary,  and  an  accompt  of 
^  such  alterations  as  shall  happen  therein,  ex-' 

*  pressing  whence  the  alteration  arose,  and  the 

*  price  or  value  got  for  any  of  the  said  movea-* 
^  ^les  that  have  been  disposed  of,  shall  likewi^ 
^  be  put  in  the  said  clerk's  hands  respectively  at 

the  time,  to  the  ends^  and  in  manner,  and  un<«' 

der  the  certifications  respectively  aforesaid; 

and  the  said  factor  shall  be  obliged  to  manage 

such  obligations  for  money  or  effects,  and  to 

^^  manage  or  dispose  of  such  moveables,  accord- 

•*  ing  to  the  rules  of  law,  and  as  prudence  re- 

^  quires,  for  the  benefit  6{  the  proprietor,  and 

^  all  having  interest. 

**  Where  it  is  necessary  by  law,  that  such 
money,  or  effects,  or  moveables,  should  be  con- 
firmed,  the  said  factor  may  confirm  the  same 
in  his  own  name  as  exei^utor-dative,  and  as 
factor  appointed  by  the  Lords  of  Council  and 
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«<  Session^  on  the  estate  of  such  a  person,  and 
^  fbr  the  use  and  behoof  of  the  said  person,  and 
^  ot  all  that  have,  or  shall  have  interest^  unless 
^^  some  other  person  havmg  a  title  offer  to  eon- 
*'  firm;  and  shall  put  in  the  said  clei^'s  hands^ 
^  a  just  and  full  copy  of  the  said  testament,  and 
<<  of  all  eiks  he  may  afterwards  make  thereto, 
*^  within  the  space  of  three  months  after  the 
^  confirmation,  and  that  under  the  penalty  of 
^  gndk  a  mulct  as  the  said  Lords  shall  modify.^  * 

The  act  of  sederunt  here  quoted  from  applies^- 
particularly  to  those  factors,  whom  the  Court  are 
in  the  practice  of  appointing  *^  on  the  estates  or 
^  pupils  not  having  tutors,  and  of  persons  ab- 
^  sent,   that  have  not   sufficiently  empowered 
^  persons  to  act  for  them,  or  who  are  undef 
^  some  incapacity,  for  the  time,  to  manage  their 
^  own  estates,  to  the  end  that  the  estates  o^ 
such  pupils  or  persons  may  not  suffer  in  the 
meantime,  but  be  preserved  for  their  behoof^ 
and  of  all  having  interest  therein." ""    But  it 
contains  in  the  end  a  general  clause,  whereby 
its  operation  is  declared  to  extend  ^^  to  all  factors^ 
^*  to  be  henceforth  appointed  and  authorized  by" 
^  the  said  Lords,  except  such  factors  as  are 
gulated  by  former  acts  of  sederunt."  [ 
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<  A.  S«  13th  Februiry  1730,  §  2,  3,  4,  5,  6,  and  7. 

<  Introduction  to  A.  S.  ISth  February  1730. 

'  Introduction  to  A.  8.  ISth  February  1730,  §  12. 
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SECT.  VL 

Of  Petitions  wider  ike  Bankrupt  Statute. 

Tub  principal  applications  which  become  He- 

ssarj  in  following  out  the  course  of  a  sequesk 

ration  under  the  bankrupt  statute  are  these.— » 

i.  Petitions  for  sequestration,  and  other  pro- 

edure  connected  with  the  management  of  the 

^iSnterim-factor :    2.  Petitions  for  recal  of  se* 

qnestration :   3.  Petitions  for  confirmation  of 

^he  tmstee,  and  other  procedure  connected  with 

Zhts  management :   4.  Petitions  for  approval  of 

^^gomposition :    5.  Petitions  for  personal  protect 

^ion  to  the  bankrupt :    6.  Petitions  for  the 

ni>ankrupt's  discharge ;  and,  7.  Petitions  against 

^he  creditors*  determinations  at  their  general 

meetings,  against  the  conduct  of  the  various 

parties  intrusted  with  the  management  of  the 

bankrupt  estate,  with  regard  to  disputed  claims^ 

Ttiese  shall  all  be  considered  in  their  order, 

^n  the  meanwhile,  it  may  be  remarked  general- 

Sy,  ^'  That  all  applications  under  this  act,  which 

^  are  directed  to  be  made  to  the  Court  of  Se»* 

"^  sion,  shall  be  made  to  either  Division  there* 

^  of  when  the  Court  is  sitting,  or  to  the  Lord 

Ordinary  on  the  Bills  in  time  of  vacation,  or 

during  any  recess  of  the  Court,  or  when  the 

C!onTt  is  not  sitting ;  and  the  Lord  Ordinary 

c>n  the  Bills  shall  have  the  full  powers  of  the 
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*'  Court  in  ordering  and  following  out  the  dif'- 
ferent  steps  of  proceeding  required  by  the 
act,  while  the  Court  is  not  sitting,  excepting 
only  that  no  discharge  shall  be  granted  by 

**  the  Lord  Ordinary  without  the  authority  o€ 

**  the  Division  of  the  Court  to  which  he  be* 

"  longs. 
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But  although  the  Lord  Ordinary  on  the  Bills 
is  thus  on  all  occasions  the  Judge  in  time  of 
vacation,  still  the  steps  of  process  and  relative 
documents  are  not  lodged  with  the  clerks'  to 
the  bills,  but  with  one  of  the  Inner  House 
clerks,  the  same  as  though  the  procedure  were 
in  the  Inner  House,  and  in  time  of  session^ 

Art.  I.  Of  Petitions  for  Sequestration,  and  other  Pr^ 
cedure  connected  with  the  Management  of  Interim* 
Factor* 

Application  for  seqiiestratioii  may  be  mad^, 
— rcither  at  the  instance  of  the  creditors,  without 
any  concurrence  on  the  part  of  the  debtor ;  in 
which  cindl  as  1  shall  be  explaibed  hereafter,  it 
must  be  regularly  served  upon  him  ;*— or  at  the 
debtor's  own  instance,  with  concurrence  of  cre- 
ditors holding  claims  to  a  certain  amount ;  in 
which  case  no  service  is  necessary,  and  seques- 
tration will  be  immediately  awarded. 

'    Jt  is  not,  however,  every  description  of  per- 

*  S4,  Geo.  Ill,  c.  137,  §  66. 
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sons  who  can  be  thus  sequestrated.  It  is  only 
<<  any  person  being  a  merchant  or  trader  in 
*^  Scotland,  in  gross  or  by  retail,  or  a  banker, 
**  broker,  or  underwriter,  or  a  manufacturer,  or 
^  artificer,  and,  in  general,  any  person  who 
'*  either  for  himself,  or  as  agent  or  factor  for 
^  others,'  seeks  his  living  by  buying  and  selling, 
^  or  by  the  workmanship  of  goods  or  commodi- 
^  ties,  or  by  any  of  the  foregoing  occupations,  or 
^  holds  a  share  in  any  such  undertaking."  **  And 
Jesty  perhaps,  this  general  description  should 
be  misunderstood,  special  exception  is  mtide 
of  three  cases,  which  might  otherwise  be  com- 
prehended under  it :— It  being  declared,  ^'  That 
it  shall  not  be  a  sufficient  ground  for  award- 
ing  sequestration  under  this  act,  (1.)  that  the 
**  debtor  is  a  holder  of  stock  in  any  of  the  pub- 
**  lie  or  national  funds,  or  of  India  stock,  or  of 
«  stock  in  any  of  the  banks  established  by  pub- 
<*  lie  authority,  or  in  any  insurance  company 
^'  against  fire,  or  in  the  Forth  and  Clyde  Navi- 
'*  gation  Company,  or  other  inland  naviga- 
^'  tion  company,  or  the  British  fisheries :  Or, 
**  (2.)  that  he  is  a  common  labourer  or  work* 
^'  man  for  hire,  unless  such  person  shall  be  o- 
*^  therwise  hoTia  Jide  under  one  or  other  of  the 
'^  foregoing  descriptions :  And,  (S.)  that  no  land- 
^  holder,  or  tenant  of  land,  shall,  as  such,  be;  li- 
^  able  to  have  his  estate  sequestrated,  even  al? 
*^  though  he  deal  in  cattle  or  grain,  unless  he 
shall  bona  Jide  be  of  the  description  of  a  trader 

0  54  Geo.  Ill,  c.  137,  g  U. 
VOL.  II.  M 
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'^  in  these  arCicles^/  gaining,  or  seeking  to  gain, 
<^  his  livelihood,  or  a  material  part  thereof^  by 
<<  dealing  in  cattle  not  the  produce  of,  nor  graz- 
*^  ed  upon,  or  made  use  of  in  the  labour  of  his 
^  farm,  or  in  grain  not  produced  Uiereon.^^ 


.  f 


Where  the  application  is  to  be  made  at  the 
instance  of  creditors,  without  concurrence  of 
the  debtor,  it  is  necessary  that  the  latter  **  sh&H 
*^  be  under  legal  diligence  hj  homing  and  cap« 
**  tion  against  him  for  debt,  and  shall  either, 
^iiv. -virtue  thereof,  be  imprisoned,  or  retire  to  a 
**  sanctuary,  or  fly  or  abscond  for  his  personal 
^<  safety  from  such  diligence,  or  defend  his  per* 
^*  son  by  force ;  or  being  out  of  Scotland  at  the 
**  time,  or  not  liable  to  be  imprisoned  by  reason 
<<  of  privilege  or  personal  protection,  shall  be 
^  under  diligence  by  charge  of  homing,  at- 
«'  tended  with  arrestment  executed,  of  any  part 
^  of  his  moveable  estate  or  effects,  and  not 
<*  loosed  or  discharged  by  the  debtor  within 
**  fifteen  days  thereafter,  or  with  poinding  exe- 
**  cuted,  of  any  part  of  his  moveables,  or  decree 
'<  of  adjudication  of  any  part  of  his  heritable 
^  estate,  for  payment  or  security  of  debt,  at  the 

0  instance  of  any  of  his  creditors."  ** 

-f  .  •   ■ 

In  all  cases,  howler,  where  these  diffimnt 
requisites  concur,  <<  it  shall  be  law  Ail  for  any 
<*  creditor  of  the  said  person  whose 'debt  shall 
*^  afnount  to  the  sum  of  lOOl.  sterling,  or  any 

«  44  Geo.  m,c.  137«|ta. 

*  Ibid. 


179 


^  two  creditors  whose  debts  shall  amount  to  the 
^  sum  of  150L  sterling,  or  «iy  three  or  more  ere* 
^  ditofs  whose  debts  shall  amount  to  the  sum  of 
^  SOCA.  sterling  or  upwards,  whether  such  debts 
^  are  liquidated  by  formal  vouchers,  or  stand 
**  upon  open  account,  at  any  time  within  four 
^  calendar  months  of  the  last  step  of  the  said 
^  diligence,  to  apply,  by  summary  petition,  to 
^  the  Court  of  Session  for  sequestration  of  the 
^  said  debtor's  estate,  heritable  and  moveable* 
^  real  and  personal.''  ^  But  <<  no  person  whose 
^  claim  on  the  bankrupt  estate  is  merely  con^ 
^  tiilgenty  or  depending  on  an  uncertain  condi* 
^  tion^  shall  be  entitled  to  join  in  the  petition 
^  above  mentioned  for  sequestration.*  [ 

<«  Upon  production  of  the  grounds  of  debt,  or 

^  a  copy  of  the  account*  signed  by  the  party 

<*  to  whom  it  is  due,  and  a  deposition  by  the 

^  creditor  or  creditors  at  whose  instance  the  ap- 

^  location  is  made,  taken  before  any  judge  or- 

^  cUnary  or  justice  of  the  peace,  swearing  to 

'<  the  verity  of  the  debt  or  debts,  and  also  that 

«  iSbisf  believe  the  party  against  whom  the  ap- 

^  plication  is  made  to  be  a  merchant,  or  other* 

^  wise  within  one  or  other  of  the  descriptions 

^*  aforesaid,  and  always  specifying  which  de- ' 

*«  aciiptlon,*-^the  Court  eball  grant  warrant  for 

^  citing  the  said  debtor,  by  delivering  to  him 

•  54  Oeo.  Ill,  e.  137,  §  15. 

f  Ibid,  §  24.    See  also  Beirs  CommentatlM*  Ko.  886,  (3). 

MS 


180 


^  personallyy  ot  by  leaving  at  his  dwelling''^ 
<^  hotbe,  ]a  copy  of  the  said  petition ;  or,  if  the 
^<  said4ebtor  be  forth  of  Scotland,  by  affiaLfBg^ 
<.'' copies  on  the  market-cross  of  Edinburgh,  pier 
^  and  shore  of  Leith,  and  sdso  leaving  a  copy 
*f:  at  the  dwellingi^house:  or  house  of  business  in 
**  Scotland  last  occupied  by  such  debtor.''  The 
citation  is,  **  to  appear  in  G6uri  withm  the  term 
^*.  specified  in  the  warrant  of  citfition,  not  being 
f<  less  than  six  nor  niiore  than  forty  days  from 
^  the.  date  of .  citation,  to  shew  cliuse  why 
*<  sequestration  ^ould  not  be  awarded*"^  <<  The 
**"  rule  generally  foUowed  in  practice  is  to  teke 
**  sisL:  days  for  tlie  nearest  residence  of.liie 
<^  bankrupt  to  Edinbui^h,  and  to  add  two  days 
"  for  every  twenty  or  thirty  miles  additionaL**  ^ 

**  At  the  time  of  granting  such  warrant  of 
^  citation,  the  Court  shall  Ufcewise,  if  desired; 
^<  grant  the  usual  authority,  at  the  instance  of 
"  the.\petttioners,  for  recovering  writteft  evi* 
^^  dence  of  the  said  steps  of  diligence ;  and>  upon 
^  production*  of  such  evidence  at  the  diet  of  ap« 
^  peai'ance,rif  the  debtor  shall  not  appear  either 
^iilj  person,  of  by  his  counsel  or  agent;  or^  so 
f*  appfpring,  shaft  not  instantly  pay,  or  produce 
*^  :wrj|tea  evidence  of  the  debt  or  debts  being 
^^  satisfied  upon  which  the  diligence  proceeded^ 
'^  and  also  pay  or  satisfy  the  debt  or  debts  due 
"  to  the  petitioner  or  petitioners,  or   to   any 


B  MGecvni,  c.  137,§.1& 

^  Beirs  Comroentaries,  No.  S28,  Note  2. 
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^^  other  creditor  m*  creditors  who  may  liave  ap« 
^^  peared  afid  concurred  in  the  applicati^,  ot 
^  shefw  other  reasonable  cause  whj  the  seques- 
^^*  ttnAoDt  should  not  proceed  fartbefc*/  the  Court 
^*  shall  immediately  award  sequestration  of  the 
"^^  said'  debtor's  whole  estate  and  effects,  herit* 
^^  able  and  moveable,  real  and  personal,,  for.  Ihe 
-^^  'benefit  ^of  his  whole  just  and  lawful  credit- 


it  is  to  be  observed,  bowever,  with  reference 

^o  ia  seqilestration  at  the  instance  of  creditors 

^sloiie,  ^  that  no  sequestration  shall  be  a^ifarded 

^'  against  toy  person  having  an  estate  or  effects 

^^  w  Scotland,  who  at  the  time  of  the  a^Hda- 

**  tion  does  not  ekher  inside,  or  has  a  dwelling- 

*^  house,  or  house  of  business  there,  or,  at  least, 

'^  had  such  residence  or  dwelling-house,  or  house 

^*  of  Imstness,  within  a  year  previous  to  theap- 

^^  {plication,  unless  the  debtor  himself,  or  those 

^  l^ally  autholized  to  act  for  him^  concur  in 

•'  the  application."  * 

Where  the  debtor  himself  applies  to  be  se* 
questrated,  the  matter  is  regulated  under  the 
.  following  enactment.-*-^'  That  if  any  merdumt, 
'*  or  other  person  described  as  above,  and  not 
^  within  the  exceptions,  whether  diligence  has 
^  been  executed  against  him  or  not,  shall  make 
^  a  joint  applieatixin  to  the  Court  of  Session, 

>  54  Geo.  Hi,  e.  137,  g  15. , 

>  IWd,  §  1^. 
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**  aloDg  with  ajtiy  cFeditor  wlioise  d^bt  shidl  a# 
<^  mount  to  the  «iim  of  lOOL  sterlingi  or. any 
<<  two  creditors  whose  debits  jriiall  amount  tq  the  ^ 
^  sum  otl5a^4  sterlings  orany  tlww  or  Q&oreqre^* 
^  ditors  whose  debts  shall  amount  to  th?  stun  of 
<<  200L  sterling  or  upwards,  whi^th^  such  debts 
<<  be  liquidated  or  stand  upon  open  account ; 
M  and  oath  being  made,  as  ^rfxiv^  to  the  verity 
^<  of  these  debts>  and  the  parties  or  their  ag^nt 
^*  also  making  oath  to  their  knowledge  or  be* 
^  lief  of  the  debtor^s  being  within  one  or  other 
^  of  the  descriptionSf  and  spepifyU^  which  d^ 
^  scs^on,  and  not  within  the  esx^ptiions  a^K^H* 
^*  said^-f^the  Court  is  $utboiii$e4  and  requir^c}  to 
^^  award  sequestration  pf  the  diebtor's  ^state^r  he^ 
^  ritable  and  move^bk^  re^l  luad  personal.'"  ^ 

.  •  •  • 

There  is>  of  ^lourse,  no  qit^Uon  necessary  in 
this  case^^where  the  debtor  him^lf  coB^curs{ 
neither  is.it  requisite  (even  wher(i.diligenpQ;iiw 
been  execiU«d)  to  recover  or  pf odupe  evince 
of  the  steps  of  diligence. 

There  is  another  peouUafity  whi^n  the  debtor 
himself  thus  appUes^*-^  It  is  a  rule  In  the 
**  Court  cif  SessioUt  that  w  fMlvoc^t^  appearing 
for  a  party  is  presumed  to  h^ve  |i  mandate."^ 
But  in  so  peculiar  a  case  f^i  this  of  seques- 
tration^ where  the  e0ect  of  n  concurrence  by 
the  bankrupt  rendiers  a  citation  to  him  un* 

^  >  M  Geo.  Ill,  c^  1S7»  I  IS. 
*  Stair,  b*  i,  t.  :(S)  §  19. 
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^*  neMssaf7»  and,  consequently,  precludes  op- 
^'  position  in  the  fivst  stages  of  proceedings  so 
-^«  important,    it  is  required,    either  that   the 
^^'  bankrupt  himself  should  ogn  the  petition  a- 
long  with  his  counsei,  or^  at  least,  that  a  man- 
date fram  bim  should  be  produced."  'I 

.       The  aequestraltioB  of  copartnerships  is  con- 

:sr-ducted  in  much  tiie  same  manner,  and  upon 

:the  very  same  principles,  as  that  of  individuals. 

It  is  ^  enacted,  that  the  estates  of  all  copart- 

^  nerships  coriying  on  business  under  any  of 

^  the  denominations  or  descriptions  above  set 

'^  forth,  and  not  within  ^the  exceptions,  may  be 

^<  sequestrated  upon  the  application  either  of 

*^  those  entitled  to  act  for  them,  with  consent 

**  of  any  creditor  of  such  partnership  whose 

"^^  debt  amounts  to  the  sum  of  lOQl.  sterling,  or 

**  9S0J  two  creditors  whose  debts  amount  to  the 

^  sum  of  150L  sterling,  or  any  three  or  more 

"^^  creditors  whose  debts  amount  to  the  sum  of 

^  SOOL  sterliiig  or  upwards,  or  at  the  applica-' 

^*  tion  of  such  creditor  or  creditors  tbemselvesu 

^*  whose*  debts  are  to  the  amount  already  men- 

"^  tioned ;  in  which  last  case  it  mu$t  appear  that 

^  diligence  has  been  dope  gainst  one  or  more  of 

*^  the  partners,  for  payment  of  a  partnership 

^  debt,  in  the  same  way  and  manner  as  is  ber 

^  fore  required,  to  found  an  application  against 

<^  individuals ;  and,  in  either  case,  the  proce- 

^  Beirs  Commentaries,  No.  81 69  Where  \t  is  farther  added  in  ft 
note. — •*  In  practice,  a  mandate,  or  subscription  to  the  petition  by 
*^  the  bankrupt^  is  held  indbpensabl^'' 
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^*  dure  hereby  directed  with  regard  to  individu-f 
^*  al  debtors  shall  be  followed  out ;  and  it  shall 
**  be  sufficient  to  cite  the  partnership,  by  leav- 
^^  ing  a  copy  at  the  house  or  shop  where  their 
**  business    is  or    was   carried    on,    or  where 

#  ■  »  > 

^*  any  of  their  acting  partners  reside :  and  if 
^'  the  said  iiouse  and  shop  be  shut  up  and  de- 
*^  serted  by  them,  a  copy  shall  also  be  affixed 
^  at  the  market-cross  of  Edinburgfi,  and  pier 
•*  and  shore  of  Leith.*^ 

*^  The  efibct  of  the  sequestration  begins  froni 
**  the  date  of  the  first  deliverance  oir  a  petition; 
^  to  which  all  the  requisites  concur.  Some  ot 
**  these  requisites  may  not  be  sufficiently  jorot^ecf  at 
**  the  first  presenting  of  the  petition,  and  a  course 
^*  of  inquiry  may  be  necessary  to  establish  thein : 
<*  but  to  the  retrospective  eflFect  of  the  seques- 
*^  tration,  as  at  the  date  of  the  first  deHver- 
^'  ance,**  it  is  sufficient,  that  all  the  qualifications 
required  by  srtatute  shall  have  concurred  in 
jmnt  fiffacU  (although  not  actuaUy  instructed), 
**ftt  the  time  the  application  is  presented.*** 
The  requisites,  as  may  already  have  been  re«> 
marksed,  are, — "  I.  That  the  debtor  shall  be  a 
•*  merchant  or  manufacturer  in  Scotland,  and 
^^  that  he  shall  be  residing  there  either  at  the 
^  time,  or  within  a  twelvemonth ;  or  that  he 
^^  shall  himself  concur  in  the  application :  2. 
^  That  he  sfaaH  be  under  diligence  of  a  certain 

description,  or  shall  himself  concur  in  the  pe*. 

0  54  Geio.  Ill,  c.  137,  §  20. 

1  l^eU*8  CommenUtffe^  No^  794 
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*  titidn  ;  and,  8.  That  the  creditor  who  applieai 

*  shall  hold  a  debt,  to  a  certdn  amount,  as  at  the 

*  date  of  the  application ;  and  which  debt  shall 
^  not  in  its  nature  depend  on  a  contingency.'** 

Xn  the  light  of  a  first  deliverance,  and  pos* 
essing  all  its  effects,  is  considered  the  mere  or- 
eJr  for  serving  the  petition  upon  the  debtor, 
^bere  that  petition  has  been  presented  without 
is  concurrence ;  nay,  an  interlocutor  expressly 
sperseding  the  awarding  of  sequestration  is 
kewise  held  in  the  same  point  of  view/  It 
tatters  little  what  grounds  of  objection,  thercr 
)re,  there  may  be  in  the  outset,  provided  every 
hlng  is  afterwards  shown  to  be  regular.  The 
ffect  of  sequestration,  (if  it  be  awarded  at  all), 
miibrmly  draws  back  to  the  first  deliverance 
m   the  petition,  whatever  that  deliverance  may 

'  **  The  party  applying  for  the  sequestration, 

*  whether  the  creditor  or  creditors  alone,  or  the 
■  bankrupt,  with  concurrence  of  a  creditor  or 
^  creditors,  shall  cause  the  petition  of  seques* 

*  tration,  and  the  first  deliverance  thereon,  to 

*  be  recorded  in  the  general  register  of  inhibi- 
'<  tions,  within  fifteen  days  after  the  said  deli- 
'<  Terance  is  pronounced,  and  the  same  shall, 
^«  from  the  date  of  the  deliverance,  be  held  e- 
■^  quivalent  to  an  uihibition,  and  to  a  citation 
f*  in  an  adjudication  against  the  debtor,  and  hi; 

4  Beirs  Commentaiies,  Kd.  794. 
'  Ibid.  No.  816. 
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"M  pn^rtjf  for  bdioof  of  the  whole  creditor^  in 
<<  case  the  gequestration  is  finalljr  airarded ;  but 
^  the  proceeding  shall  be  of  no  efiect  as  an  in- 
<<  hibition,  or  as  a  citation  in  an  adjudication,  if 
<<  such  registration  be  omitted."'  In  case»  how- 
ever, *^  of  any  undue  conduct  or  neglect  in  these 
<<  particulars,  whereby  other  creditors  may  sus« 
^  tain  a  loss,  the  petitioning  creditcur  or  creditors^ 
*'  and  those  acting  for  them,  shall  be  liable  in  all 
^^  danmges  arising  from  such  undue  conduct  or 
f  omission.^  • 

After  sequestration  is  once  awarded,  ^  it 
**  shall  not  be  in  the  power  of  the  bankrupt  t^ 
^  stop  proceedings,  by  paying  off  the  debt  on 
^*  which  the  diligence  and  petition  did  pro^ 
^  ceed/'  ^  And  **  when  any  petition  for  seques- 
^  tration,  under  the  authority  of  this  act,  is  pne- 
^  sented,  it  shall  be  competent  for  any  other 
<<  creditor  to  concur  therein,  and  to  follow  fortk 
^^  the  same,  even  without  the  consent,  or  nSbex 
^  the  death  of  .the  creditor  or  creditors  original* 
^  ly  petitioning,  and  the  expence  cfisborsed 
5<  therein  shall  be  repaid  by  the  trustee  0ut  of 
^  the  first  money  that  comes  iato  his  hands ; 
^  and  if  the  bankrupt  shall  happen  to  die  after 
^  the  petition  for  sequestration  shall  be  prasent- 
^  ed,  the  proceedings  under  this  act  shall  not- 
^  withstanding  be  carried  on,  and  followed  out 
f^  to  their  conclusion,  as  if  he  were  in  life."  *^ 

•  54  Geo.  Iir,  e.  137,  §  2^ 

*  lUd. 
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*^  n^  JBiwardiiig  of  sequestration  may  be  op* 

^^  posed,  either  on  the  part  of  the  debtor,  or  on 

*^  the  part  of  the  creditors.    The  debtor  has  a 

^^  dtear  interest  to  oppose  an  act  which  involves 

<«  his  whole  affairs;  puts  his  estate  under  ex* 

^^  pensive  numagement ;  deprives  him  of  the  ca« 

^^  pacities  which  belong  to  a  solvent  man,  and 

^*  prodaims  him  as  a  bankrupt  through  every 

^*  comitfy  of  Europe.    Creditors,  on  the  other 

^^  hand,  may  have  a  strong  interest  to  oppose 

^^  such  a  measure  \  either  if  they  have  reason  to 

*^  dread  the  effects  of  a  stop  in  their  debtor's 

^^  trade:;  w  if,  as  individuals,  they  have  the 

^^  prospect  of  acquiring  preferences,  by  legiti« 

*^  mate  diligence,  which  the  sequestration  will 

"^^  levd  to  the  ground.     Whare  a  good  objec- 

"^^  tioQ  is  established,  either  to  the  description  of 

"^^  tiie  debtor;  the  debt  of  the  petitioner ;  or  the 

^<  diligence  indicative  of  bankruptcy ;  the  Court 

will  refiuse  the  sequestration.'' "" 


After  sequestration  shall  have  been  awarded, 
&i:  the  manner  explained  above,  it  may  happen^ 
i|;liat  a  new  *f  estate  or  effects  shall  devolve  up- 
^«  an  the  bankrupt,  either  in  the  way  of  success 
1^  sion  or  otherwise."  In  this  case,  it  is  enacted, 

tiiat  the  bankrupt  ^^  shall  be  obliged,  immedi« 
^^  ately  when  sudi  event  happens,  to  make  a  ful) 

i^  ^Qscovery  thereof  to  the  trustee,''  (or  whoever 

lefase  may  for  the  time  be  in  the  management) ; 

f  ^  ^^ld  shall  at  all  times,  when  required  by  the 

\  Beirs  CommenUries,  N(h  S32* 
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^'  trnstee,  declare  upon  oath  before  the  jud*ge  or*' 
f*  dinary,  or  any  magistrate  or  justice  (^  the 
f^  peace,  whether  any  such  estate  or  effects  have 
**  come  tOt  or  devolred  iipo9  him,  in-  m*der  fihat 
^  the  trustee  may  have  an  opportunity  of  taking 
^  such  steps  as  are  necessary  or  prcq^^r  for  the 
^  interest  of  his  constituents/'  ^ 

I 

^*  The  trustee  must  give  notice  to  the  credit- 
^  ors  of  the  new  acquisition,  either  at  the 
<<  general  meeting,  or  by  advertising  a 
^  for  the  purpose.'*  ^  *f  And  the  directions^df 
^'<  such  creditors  will  be  taken  respecting .  the 
**  proceedings  to  be  taKen.'^  ^  u: 

'<<  The  best  method  of  proceeding  is,  that  the 
<<  trustee;  with  the  concurrence  of -tiiecreditolra, 
^<  i^all  apply  to  the  Court  for  a-  ^upPLBM«iiiULi* 
^  RY  sEQCTBSTRATioR.  In  the  petition,  thetdr- 
**  cumstances  and  nature  of  the  new:  estate  <re 
*'  related,  with  the  import  of  the  resolution,  of 
f^  the  creditors;  and  the  prayer  is,  thnt  the 
*^  Court  shall  sequestrate  the  whole  real  jmd 
^'  personal  estates  which  have  devolved  on  the 
^<  bankrupt  since  the  first  sequestration,  and 
f^  particulariy  the  estate  in  question,  and  which 
^^  ought  to  be  folly  described;  and  that  they 
f*  ^all  ordain  the  bankrupt,  within  a  reasona- 
^<  ble  time,  to  execute  and  deliver  a  proper  deed 
ff  of  conveyance  and  assignment,  making  over 

>  54  Geo.  Ill,  c.  137,  §  39. 

y  JLbid. 

2  Bell's  Comioentanesi  No.  974. 
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€b  the  trustee  the  whole  est&te  and  effi^st; 
^^  &&,  which-  have  devolved  on  him  since  thcf 
''^  date  of  the  first  deliverance  on  the  former  pe- 
^  tition  for  sequestr^tiony  and,  in  particular^ 
^  ifhe  subjects  as  described,  which  form  the  im- 
^  mediate  object  of  the  application ;  and,  at  alt 
^  events,  that  the  Court  shall  adjudge,  decern, 
'^  and  declare,  in  terms  similar  to  those  oi  the* 

prinicipal  sequestration; 

<^  This  petition  ought  to  have  the  concur- 
^  rence  of  the  btakropt,  if  he  dor  his  duty  to 
^*  fcrb  creditors.  If  he  refuses  to  concur,  or  id 
'^  abroad,  or  out  of  the  way,  there  must  be  a 
•*  warrant  for  service."  * 

It' Is,  of  course,  competent,  under  the  general 
enactment  quoted  above,  to  apply  to  the  Lord 
Ol^dinary  on  -  the  Bills  in  time  of  vacation,  ei- 
*tiier  for  the  principal  of  supplementary  seques- 
tration.    But  there  is  another  regulation  which 
must  here  be  kept  in  view :— *The  Court  having 
passed  a  special  act  of  sederunt,  by  which  th^ 
^  ordaid,  that  the  clerks  to  the  sequestrations  a- 
^ 'warded  by  the  Lord  Ordinary  on  the  Bills  in 
^  time  of  vacation,  shall  enter  them  in  the  mi- 
**  nute-book,  in  the  same  way  as  those  awarded 
^  by  the  Court  in  time  of  session ;  and  authorize 
^'  the  keeper  of  the  minute-book  to  enter  them 
^  in  the  general  minute-book  upon  the  first  day 
^  of  every  session,  he  always  receiving  the  usual 


*  Beirs  Commentaries*  No.  97a.    See  alio  the  cases  referred  to. 
Note  3» 
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fee  payable  for  intioiations ;  and  that  the 
practitioners  may  be  the  bettar  informed 
'when  such  sequestrations  are  awarded^  ap- 
'*  point  the  clerk's  servant  in  the  Bill-Chamber 
to  keep  a  roll  of  all  sequestrations  awarded 
during  the  Tacation,  for  which  he  shall  re- 
ceive a  fee  of  one  shilling  from  the  person  ap^ 
^  plying  for  the  sequestration.  This  roll  to  be 
**  patent  to  all  concerned,  without  any  fee  or 
•*  reward.''  ^ 

Such,  then,  are  the  more  direct  proceedmgB 
as  to  the  segueslratum  itself.  With  reference 
to  the  farther  progress  of  matters,  in  the  ap* 
pointment  of  mterim- f actor ^  &c.,  it  is  ^  enacted; 
^<  that  the  Court  shall,  by  the  same  deliverance 
^  which  awards  the  sequestration,  make  aa  or* 
^  der  upon  the  creditors .  to  meet  upon  a  cer^ 
<<  tain  day  and  hour,  being  not  more  than  three 
<<  weeks  from  that  date,  and  as  mudi  sooner  as 
circumstances  may  permit,  in  order  to  name 
an  interim-factor,  if  they  think  fit  to  sqppoint 
one ;  or»  failing  their  doing  so,  to  devolve  the 
interim  cure  and  custody  of  the  effects  upon 
<*  the  sheriff-clerk  of  the  county  where  the 
<<  bankrupt  carried  on  his  business ;  and  the 
*^  Court  shall,  by  the  same  deliverance,  make 
<<  another  order  upon  the  creditors  to  meet  np- 
«<  on  a  certain  day  and  hour,  to  be  named  bf 
'<  the  Court  in  the  said  deliverance,  being  not 
**  more  than  four  weeks,  and  less  than  two 
'<  weeks  from  the  day  of  such  first  meeting,  for 

»  A.  S.  4lh  March  ISOO. 
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the  puipote  of  naming  a  tnistee^  in  whose  per- 
son the  said  estate  shall  be  vested^  as  herein* 
after  mentioned;  the  said  meetings  to  be 
at  a  conrenient  places  either  where  the  bank- 
rupt resides^  or  where  his  business  is  or  was 
last  carried  on,  or  as  near  it  a&  possible,,  the 
place  being  also  specifk 


9»« 


This  '*  deliverance  the  petitioning  creditor  or 
creditors  shall  forthwith  cause  to  be  adrertis- 
ed  in  the  paper  called  the  Edinburgh  Ga- 
zette, and  fidso  in  the  London  Gaaette,  other- 
wise the  whole  proceedings  at  those  meetings 
to  be  null  and  void.**  ^  *'  If  the  advertise- 
ment shall  not  have  been  duly  published,  a 
new  application  must  be  made  to  the  Court 
to  name  other  days  of  meeting ;  and  the  ex- 
"^  pence  occasioned  by  the  negligence  will  fall 
^  on  the  creditor  whose  duty  it  is  to  make  the 
•  publication/' ' 

^  The  CcHirt  shall,  at  the  same  time  that 
they  award  sequestratioD>  grant  commission 
«  to  any  resident  magistrate  of  the  burg^,  or 
<  to  the  sheriff-depute  or  substitute  oi  the 
county  where  the  meeting  is  to  be  held>  or» 
'  failing  them,  any  justice  of  the  peace  of  the 
'*  county, '  to  attend  the  said  first  meeting  of 

•  d«  Geo.  III»  c  137,  §  16. 
4  IfaUL 

*  Bell's  Commentarici,  Ko.  84a    See  idao  54  Geo.  III»  c.  137» 

gst. 

f  *•  The  pretence  of  a  xnas^strate  aeems  to  be  incHsjpenfable.    I 

V  few. 
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^*  creditors,  (i.  e.  for  naming  tb6  interim-factor) 
V  &c.)f  and  to  receive  their  grounds  of  debt, 
*f  with  the  oaths  of  verilrir  thereon  after  men^ 
**  tloned,  and  to  sign  the  minutes  of  the  cre<*- 
^^  ditors  along  with  the  pretes  chosen  by  them: ; 
^^  and  it  shall  be  in  the  power  of  the  sheriff*  de- 
<<  pute  or  substitute,  upon  cause  shewn  by  anj 
**  of  the  creditors,  at  any  time  after  the  seques« 
^*  tratibn^  and  before  the  meeting  for.  the  choice 
**  of.  the  factor,  to  seal  up,  and  cause  to  be  put- 
under  safe*  custody,  the  books  and  papers  of 
the  bankrupt,  and  to  lock  up  his  or  her  ^hpp, 
warehouse,  or  other  repositories,  and  to  keep 
the  keys  thereof  till  a  factor  is  named^  or  the 
^^  custody  and  care  devolved  upon  the  sheriff- 
<f  clerk,  subject,  in.  the  meantime,  to  such  orders 
**  and  directions  as  either  the  Goqrt  of  Sessicm 
*'  or  the  sheriff  may  think  proper  to.  give,  <m 
the  application  of  any  party  concerned,  for 
the  preservation  of  the  effects."*. 


ii 
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The  meeting  of  the  creditorsfor  the  election 
of  the  interim -factor,  &;c.  (and  indeed  every  meet- 
ing convened  under  the  express  sanction  of  the 
Statute),  **  must  be  held  at  the  place,  and  on  the 
.very  hour  of  the  day,  at  which  it  is  by  the  ad^ 
vertisements  appointed  to  be  held ;  and  the 


•«  fear,  that,  in  the  former  edition  of  this  work,  I  expressed  myself 
**  too  loosely  on  this  point.     The  true  construction  of  the  act,  taking 
**  the  peculiarity  of  the  language  into  consideration,  is,  that  the^ 
••  meeting  for  election  of  factor  is  not  duly  constituted  without  thea 
**  presence  of  a  magistrate,  and  his  subscription  of  the  minutea  a— 
**  long  with  the  prescs.**    (Deirs  Commentaries,  No.  902,  (2.) 

«  &i  Geo.  Ill,  c.  137,  §  16. 
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^<  magistrate  ought  to  be  satisfied  of  this,  by 
***  production  not  only  of  the  act  and  warrant, 
^^  but  of  the  Gazette  advertisement.  At  the 
^^  same  time,  want  of  that  evidence  would  not 
^<  seem  to  be  fatal  to  the  election,  provided  the 
^*  Court  were  satisfied,  on  a  challenge,  that  the 
^^  culvertiseinent  had  been  duly  given,  and  that 
^^  the  meeting  was  held  in  terms  of  it/'  ^ 

The  election  of  the  interim-factor,  and,  in  ge-* 
:xieral,  all  questions  whatsoever,  "  shall  be  deter- 
^^  mined  by  a  majority  of  the  creditors  in  value 
"^  or  extent  of  debt  (subject,  however,  to  the 
*^  explanation    after  mentioned)   appearing  at 
'^  the  said  meeting  by  themselves,  or  others  au- 
-^*  thorized  by  them,  and  whose  grounds  of  debt 
^*  and  oaths  thereon  are  so  produced."  *      The 
explanation  here  alluded  to  is,  '^  that  no  person 
"***  whose  claim  on  the  bankrupt  estate  is  merely 
"^  contingent,  or  depending  upon  an  uncertain  ^ 
^<  condition,  shall  be  entitled  either  to  join  in 
<«  the  petition  above  mentioned  for  sequestra- 
"  tion,  or  to  vote  in  the  choice  of  factor  or  trus- 
♦*  tee,  or  in  the  other  steps  of  proceeding  hereia 
*^  specified ;  and  that  any  creditor  who  holds  a 
**  preferable  security  or  lien  upon  the  debtor's 
^  property,  or  has  other  obligants  bound  with 
^  him,  except  where  the  common  debtor,  in  this 
last  case,  is  the  principal  or  primary  obligant, 
and  liable  to  relieve  the  others,  shall  be  oblig- 

^  BeU*s  Commentaries,  No.  902,  (&) 
^  54  Geo.  Ill,  c.  137,  §16. 
VOL.  II.  N 
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^  relative  thereto  are  made,  either  to  the  Lord 
'  Ordinary  on  the'bills,  in  time  of  vacation,  or* 
'<  to  the  whole  Court,  in  time  of  session,  in  any ' 

*  case  of  electing  either  interim-factor,  trustee^ 
^  or  commissioners,  in  terms  of  the  said  statute,' 
'*  the  Lord  Ordinary,  or  the  Court,  Mrill  remit 
^  to  the  sheriff  of  the  county  where  the  meeting^ 

*  was  held,  or  to  any  other  advocate,  of  three 
^  years  standing,  or  upward,  to  examine  intor 
^  the  circumstances,  with  power  to  receive  such 

*  written  proofs  as  may  be  offered ;  and,  upon 
the  whole,  to  report  concerning  the  merits  of 

^^  such  election,  within  a  reasonable  time,  to  bef 

"^^  fixed  by  the  interlocutor  making  the  remit  i 

•^*  and  the  judgment  of  the  Lord  Ordinary,  or  of 

'^^  the  Court,  upon  such  report,  shall  be  final  and 

^^  conclusive,  so  far  as  regards  the  [interim  pos- 

^  session  of  the  oflBce,    to   which  the  person 

^  preferred  shall  immediately  be  admitted ;  and 

^  if  any  application  shall  afterwards  be  made  to 

•*  the  Court  for  altering  such  judgment,  one  in- 

^*  terlocutor  of  the   Court,  upon  advising  the 

^  same,  with  or  without  answers,  ^hall  be,  to 

^'  all  intents  and  purposes,  final ;  and  no  re« 

^  doming  petition  shall  be  received  against  the 

^  said  judgment."  *"    This  act  of  sederunt  is  now 

m  all  probability  expired  by  the  supervention 

of  the  new  statute.     But  whether  it  be  so  or 

not,  the  practice  of  granting  the  remits  there 

mentioned,  is  still  continued  and  acted  upon 

by  the  Court.  ° 

>  A.  S.  14th  December  1805,  §  T. 
•  Bell's  Commentaries,  No  874. 
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In  all  such  contested  elections,  ^*  the  uniuc^ 
<<  cessful  party  claiming  to  have  been  elected^ 
**  ]irterim*factor  of  trustee,  shall  pay  the  ex-'- 
pences  of  the  proceeding ;  and  no  part  of  the 
expences  of  either  party  shall  be  paid  out  of 
tibe.  bankrupt  estate,  save  and  except,  in  the- 
^  case  of  the  sheriff*clerk,  with  reference  tot 
^  whose  expences,  the  Court  shall  and  may  give 
''  such  directions,  and  make  such  order,  as  ta 
'^  them  shall  seem  fit,"  ^ 

If  at  the  first  general  meeting  <<  no*  interim-^ 
^*  factor  be  proposed,  or  if  the  election  be  voidy 
'*  and  there  be  no  other  nominee,  the  sheriff*' 
^  clerk  will  be  authorized  by  the  Court  to 
«act;'^ 

**  The  said  factor  or  sheriff-clerk  shall  en*« 
^'  gross  the  minutes  of  the  meeting  at  which  he 
**  is  appointed,  in  a  book  of  sederunt  properly 
^*  authenticated,  which  shall  be  kept  by  him.  as 
*<  his  warrant  for  acting ;  and  the  principal  mi- 
^  nutes  of  the  said  meeting  being  signed  by 
^  the  magistrate,  and  by  \he  preses  of  the  meet^ 
><  ing,  and  by  the  said  factor  or  sheriff-clerk> 
^*  shall  be  transmitted  by  them  to  the  clerk  of 
,'<  the  sequestration,  to  be  kept  among  the  re^ 
^^  cords  of  the  Court  of  Session," ' 

At  the  second  meeting  of  the  creditors,  under 

P  54  Geo.  Ill,  c.  1B7,  §  38. 

1  Bell's  Commentaries,  No.  906. 

'  54  Geo.  Ill,  c.  137,  S  17. 
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tb€  deliverance  of  the  Court  awarding  the  se- 
questration, or,  in  other  words,  "  at  the  meet- 
**ing  for  choosing   a  trustee,"  "  the  interim- 
V  manager  shall  exhibit  the  book  of  sederunt, 
*^  containing  the  minute  of  his  appointment,  to- 
'^  gether  wJth  a  state  of  his  intromissions,  and 
^^  the  books  and  papers  in  his  possession ;  whicli 
**  state  shall  be  engrossed  in  the  said  book  of 
•*  sederunt.**     **  And  the  book  of  sederunt,  and 
^*  title-deeds  of  the  heritable  estate,  shall  be  de- 
*•  livered  to  the  trustee ;  and  the  other  papers 
^*  to  the  interim-manager,  to  be  kept  by  him,  un- 
^^  til  the  same  are  duly  taken  off  his  hand  by 
'^  the  trustee,  upon  being  discharged  of  his  in- 
*^  tromissions,  and  satisfied  of  all  demands  which 
^*  he  has  against  the  estate  for  advances  of 
^*  money,  commission,  or  trouble."  [ 

It  is  not  necessary  for  the  exoneration  of  the 
nteilm-factor,  that  at  the  expiration  of  his  of- 
he  obtain  a  judicial  discharge.  For  when- 
^5ever  '*  the  trustee's  nomipation  is  confinped," 
%as  it  must  be  by  the  Court  before  he  can 
.»ct),  **  be  then  h^s  a  right  to  take  into  his 
^*  custody  all  books,  accounts,  vouchers  of  debt, 
^^  securities,  and  other  papers  and  documents, 
^^  &c.,  and  to  account  with  and  discharge  the 
~  ^*  interim-manager."  * 


tt 


If  there  be  any  dispute  about  the  account- 


•  BeU*s  Commentaries,  No.  90d ;  also  54  Geo.  Ill,  c  137,  g  23 
and  25,  there  referred  to. 

*  Beirs  Commentaries,  No.  909 ;  alio  §  26  of  statute  there  referred 
to. 
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^<  iog  with  the  interim-fkctor,  it  may  be  settled 
by  compromise  or  (Submission  before  the  Court 
of  Session.  The  majority  of  creditors  at  any 
general  meeting  (naturally  at  the  meeting 
^'  for  electing  the  trustee)  are  to  fix  the  inter- 
f'  im-factor's  gratuity  or  allowance^  sudi  modi* 
^'  fication  being  subject  to  the  revisal  of  the 
*'  Court  of  Session."  ^ 

^^  The  interim-manager  is  amenable  at  all 
^^  times  to  the  Court  of  Session  to  answer  fat 
«  his  conduct,  and  account  for  his  intromissions 
^  and  management.  "^  The  form  of  calling  up- 
''  on  him  so  to  answer,  is  by  summary  petition.**' 
But  of  this  hereafter. ' 


Art.  II.     Of  Petitions  for  Recal  of  Sequestration* 

**  If  the  debtor^  against  whom  sequestration 
^<  has  been  awarded  without  his  own  concur* 
^'  rence,  or  if  any  creditor  who  has  not  concur- 
*^  red  in,  or  consented  to  the  application,  shall 
^'  apprehend  that  the  party  against  whom  it  is 
<^  awarded  does  not  come  within  the  description 
'"  before  given,  or  falls  under  any  of  the  excep* 
*^  tions  therefrom,  or  that  there  is  any  other 
^^  good  ground  for  recalling  the  sequestration^ 
^^  and  annulling  the  whole  proceedings,  such 


"  Bell'8  Commentaries,  No.  909. 

>  54  Geo.  Ill,  c  137,  §  71. 

y  Bell's  Commentaries,  vt  $upra* 
*  Infra^  art.  7,  p.  244% 


'  at  liberty  at  any 

or  sequestration  is 

-■  Court  of  Session, 

-^  upon  which  the  se- 

recalled. 

cing  intimated  to  the 

ise  instance  the  seques- 

or  thar  known  agent, 

given  to  make  answers 

c  the  necessary  proofs  on 

art  shall  determine  upon 

iicr  recal  or  confirm  the  se- 

^.- justice  of  the  case  may  re- 


j^iuie,"  however)  "  until  this 
determined,  the  proceedings 
^tration  shall  go  on  as  if  no 
I  had  been  made."  * 


jrer  of  recalling  the  sequestra- 
restricted  to  the  particular  case 
rilie  statute.    For  "  even  after  the 
I  i)f  the  sixty-days,"  "  where  all  the 
who  have  proved  concur  with  the 
letitlon  to  have  the  sequestration 
:  application  is  Entertained;  and 
B  that  all  the  creditors  concur,  to- 
Bth  advertisement  of  the  application, 
nft    will    recal    the    sequestration."" 


soo 


This  advertisement  should  be  inserted  in  the 
Gazette^  and  intimation  also  made  on  the  wall^ 
of  the  Court,  "^ 

<<  The  judgment  recalling  the  sequestratioij 
<<  bears,  that  the  Court  recals  the  sequestration 
<<  of  the  estate,  heritable  and  moveable,  real  and 
'^  personal,  discharges  all  farther  proceedings^ 
^'  thereon,  and  ordains  the  factor  to  restore  and 
deliver  to  the  petitioner,  or  to  such  other  per- 
son as  may  have  best  right  thereto,  in  virtue 
of  their  diligences  or  otherwise,  the  wholci 
money,  goods,  and  effects,  intromitted  with  hf 
^^  him^  and  decern ;  or  remit  to  an  Ordinary,  nA 
the  case  may  require. 


% 


(S 


<« 
« 


<'  The  effect  of  this  judgment  is  to  annul,  ab 
<'  initio^  the  whole  proceedings,  and,  of  course 
to  restore  against  the  effects  of  the  bankrupt* 
cy  thereby  established,  all  preferences,  volun^ 
^*  tary  or  judicial,  which  might  otherwise  have 
^^  been  challengeable.  But  the  interest  of  all 
*^  parties  must  be  saved ;  as  where  sales  of  any 
^^  of  the  property  has  taken  place  under  the  se- 
questration, they  must  be  effectual,  or  where 
any  transaction  has  been  settled  under  the  le- 
gitimate authority  of  the  factor,  or  any  debt 
**  has  been  received  by  him  and  discharged,  the 

]\fore,  March  1816,  and  of  George  Christie  and  Company,  16th  Migr 

1811,  there  referred  to.    See  also  No.  839,  840,  842. 

> 

^  Beirs  Commentaries,  No.  844,  (3.)  Note  5.  <*  This  was  done 
«*  in  the  case  of  George  Christie  and  Company,  (in  the  Second  Divi- 
**  sion),  on  advertisement  in  the  Gazette,  and  on  the  walU  of  the 
!«  Court,  16th  Majr  181 X.'! 


%, 
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■arecal  of  the  sequestration  can  have  no  effect 
"Co  throw  matters  loose,  or  expose  the  persoik 
j)ajiiig  to  a  new  demand. 


'^  Against  those  who  have  appeared  and  op* 
posed  the  petition,  the  judgment  (unless  o^ 
vertumed  at  the  instance  of  some  other  per^ 
son)   will  be  elSectual  as  res  jtidicata.    But 
^o  those  who  have  not  appeared,  the  decree 
of  recal  is  open  to  objection,     There  seems 
be  room  for  a  distinction.     All  the  credit- 
\.  must  be  held  as  present,  and  parties  to 
^veiy  ordinary  proceeding  and  judgment,  in 
usual  course  of  the  sequestration,  other- 
utter  confusion  would  arise ;  but  where 
^uiy  /application  is  made,   or  judgment  prp- 
jnounced,  out  of  the  compion  course,  it  wi^l 
^     jfce  challengeable  as  a  decree  in  absence,  by 
^     amy  one  interested,  who  has  not  been  actually 
*     a  party  to  the  proceeding."  * 

The  petitioa  for  recal  of  sequestration  may^ 
li.^e  the  petition  for  sequestration  itself,  be  sub- 
>=i^xitted  to  the  Lord  Ordinaiy  on  the  Bills  in 
t-i^me  of  vacation.  The  same  regulations  also 
t;^{:e  place,  in  every  respect,  with  regard  to-  th^ 
nc^inute-book.  • 


^  BdTs  Cotnmentaries,  Vol.  I,  p.  363,  No.  845  ;  p.  384^  No.  Si6L 
^  VUlenifray  p.  180  and  180,  and  A.  S.  4th  March  ISOa 
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fioLT.  III.     Of  the  Tetitian  for  Confirmation  of  ik 

Trustee. 

It  has  been  already  noticed*  that,  in  the  sanie 
deliverance  whidh  awards  the  sequestration^  a 
day  is  fixed  by  the  Court  for  the  election  of  a 
trustee :  that  this  deliverance  must  be  regular* 
1y  advertised  in  the  Edinburgh  and  London  6a* 
zettes»  otherwise  the  proceedings  to  be  null  an4 
void;  and  farther,  that,  if  the  advertisement 
'Shall  not  bave  been  duly  published,  a  new  ap- 
plication must  be  made  to  the  Court  to  name 
another  day  of  meeting. 

■ 

When  the  meeting  takes  place,  "  the  ere* 
<*  ditors  may  choose  two  or  ^  more  trustees  to 
^^  act  in  succession,  one  failing  another  by  deatlu 
^  resignation,  or  removal.  But  only  one  truse- 
^  tee  shall  act  at  a  time.** ' 

The  circumstances  disquidify ing.  a  person .  fon 
the  ofBce  of  a  trustee,  are  well  explained  hy% 
Hr.  Bell  in  his  Commentaries.  ^  The  statutorily 
disqualifications  are  these. — ^That  '<  in  no  cass 
shall  it  be  competent  to  the  creditors  to  ap- 
point, as  trustee,  either  the  bankrupt  hims 
self,  or  any  person  who,  with  respect  to  fain^ 
/*  is,  by  the  law  of  Scotland,  held  to  be  comjunc— 
**  or  confident,  Neither  isball  it  be  competent 
^  to  the  creditors  to  appoint,  as  a  trustee,  an^ 

f  54  Geo.  Ill,  c.  137,  §  93. 
i  Ko.!914*. 
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person  whose  place  of  residence  shall  be 
without  the  jurisdiction  of  the  Court  of 
Session/'^ 

On  being  elected,  ^^  the  trustee  must  peti« 
tion  the  Court  to  be  confirmed  in  his  office^ 
and  to  have  the  estate  and  effects  adjudged 
to  him,  with  an  order  on  the  bankrupt  to  dis< 
iH^ne.**! 

He  must  previously,  however,  have  "  found 
security  for  his  intromissions  and  faithful 
management,  to  the  extent  required  by  the 
majority  of  creditors  in  value  at  the  foresai4 
meeting.*** 

^<  The  Court  will  not  confirm  an  electioii 
without  caution,  although  the  creditors  should 
^  expressly  despense  with  it ;  and,  on  the  $am« 
^  principle,  it  is  probable,  that  where  the  ex^ 

*  tent  specified  is  manifestly  illusory,  the  trus* 

*  tee  would  be  required  to  find  security  for  hi^ 
'*  whole  intromissions."    "  The  bond  of  caution 

must  be,  in  all  respects,  a  regular  and  formal 
Ibond,  on  the  proper  stamp,  and  containing  9 
^  clause  for  summary  execution.  It  is  lodged 
^  in  the  hands  of  the  clerk,  for  the  benefit  of 
the  creditors,  and  should  be  recorded  in  the 


^  54  Geo.  Ill,  c.  137,  g  83. 
>  Bell's  Commentories,  No.  91& 
k  ai.  Geo.  Ill,  c.  137,  §  96. 
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^  books  of  Session  immediately  after  the  trusted 
^  is  confirmed  by  the  Court.'*  * 

In .  the  petition  for  confirmation,  '^  all  the 
^*  heritable  property  belonging  to  the  bankrupt 
^^  should  be  particularly  enumerated  and  describ- 
^f  ed.  The  petition  must  be  accompanied  with^ 
«*  1 .  The  minutes : — 2.  The  bond  of  caution  t 
**  and,  S.  Evidence  of  the  due  advertisement  of 
<*  the  meeting."  " 

^  Where  the  election  is  contested,  each  can- 
^  didate  puts  in  a  petition ;  ^  and,  in  the  mean- 
^  while,  the  interim-factor  must  proceed  with 
"  the  management."  •  The  course  of  procedure 
is  the  same  as  in  the  contested  election  of  an 
interim-factor.  '^  It  is  not  necessary  that  Che 
*'  opposite  parties  in  a  contested  election  should 
^protest  that  the  election  has  fallen  to  their 
<<  candidate,  in  order  to  enable  them  to  petition 
*«  the  Court  for  a  confirmation."  ^ 

Where  the  election  of  a  trustee  is  to  be  op- 
posed, it  is  not  indispensable  that  any  personal 
disqualification  be  stated  to  the  creditors  at  the 
meeting.  It  is  sufficient  that  it  be  afterwards 
stated  to  the  Court.  Farther,  "  A  personal 
''  objection  to  the  trustee,  arising  after  his  e* 

*  Bell's  Commentaries,  ut  supra^  No.  915. 
»  Ibid.  Vo.  916. 

■  Ibid.  No.  917e 

•  Ibid.  No.  921. 

»  Ibid.  No.  912,  (&) 
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^^  lectioDi  forms  a  good  ground  for  refusing  to 

^*  confirm  the  election."*    But  it  will  be  ob* 

.served*  there  is  this  disadvantage  in  not  stating 

^he  objection  to  the  meeting,  supposing  it  af« 

-^erwards  to  turn  out  well  founded,  that  in  the 

vent  of  a  contest,  "  where  the  objection  u 

'  stated  to  the  creditors,  the  election  by  the 

*  minority  is  confirmed  by  the  Court;"  and 

'*  where  the  obligation  is  w>t  stated  at  the  meet« 

'^  iog5  the  election  is  altogether  void,  and  a  new 

^'  one  ordered."'     If,   however^   the  creditors 

ihall  have  elected  a  trustee  or  trustees  in  suc«- 

«ession,  which  the  statute  authorizes  them  to 

^o^  ^  this  will  save  the  necessity  of  a  new  elec« 

-tion^  even  though  the  election  of  the  trustee 

~  blamed  first  in  order,  or  of  the  rival  candidates 

for  the  office  of  first  trustee,  be  afterwards  de«* 

-clared  void*  • 

A  trustee  having  once  accepted  his  ofiice,  is 
not  afterwards  entitled  to  throw  it  up  at  plea^ 
sure.    But, 

(1.)  The  creditors  assembled  at  a  meeting 
to  be  advertised  for  that  purpose,  may,  by  a 
majority  in  value,  accept  of  his  resignation,^ 

«  Beiri  Commentaries,  vi  tupra.  No.  914,  (8.)  Wilaon  i^gaiBft 
<    lliomson,  14th  December  1811,  there  referred  to. 

«  Ibid.  No.  91«,  (7.)  Note  2. 

•  n>id.  No.  912,  (9.)  and  ease  of  Paterson's  sequestration,  15fli 
January  1812 ;  Fac.  CoU.  there  referred  to. 

^  The  manner  in  which  the  meeting  may  be  called,  and  the  period 
>rhich  must  elapse  after  the  advertisement,  are  the  same  as  la  the 
'  <!ate  afterwards  to  be  explained,  of  the  Trustee's  RemotaL 
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though^  even  here^  the  resolution  come  to  by 
the  majority,  may  be  brought  under  the  review 
of  the  Court,  at  the  instance  of  any  one  indivi- 
dual creditor.  "*    And, 

(2.)  It  shall  be  competent  for  the  trustee  him* 
Helf,  when  he  intends  to  resign  his  office,  *^  to  ^ 

•'  apply  by  petition  to  the  Court  of  Session^ 
*^  craving  to  be  discharged  of  the  trust.**    This  ^ 

petition  ^  the  Court  shall  appoint  to  be  adver-  ^ 

**  tised  in  the  Edinburgh  Gazette ;  md,  at  the  ^ 

^  end  of  fourteen  days  from  the  date  of  the  ad-  

**  vertisement,  if  no  valid  objection  is  stated,         ^| 
^  and  if  the  Court  is  satisfied  that  the  trustee 
^  has  complied  with  the  regulations  of  the  sta- 
*<  tute,  so  far  as  they  regard  him,  the  prayer  of 
^  his  petition  may  then  be  granted ;  but,  if  any 
^  objection  is  stated,  the  Court  shall  proceed  to      ^!>o 
*^  determine  the  same  in  a  summary  manner.''     ^^J 
This,  however,   is  always  under  the  express    as^s 
^provision,  ^<  that  before  making  any  sudi  ap-  — m* 
*^  plication,  the  trustee  shall  make  out  a  full  M  Ml 
^<  state  of  his  accounts,  and  of  the  situation  of^k  ^f 
^  the  sequestrated  estate ;  and   shall  call 
^  meeting  of  the  creditors,  of  whidi  at 
'^*  four  weeks  notice  shall  be  given  by  advertise- 
'<  ment  inserted  in  the  Edinburgh  Gazette,  an 
•*  also  by  letters,  through  the  medium  of  the  post 
**  office,  addressed  to  every  creditor  who  shal 
have  produced  their  claims,  and  proved 
debts,  intimating  the  purpose- of  the  meeting 


— J 


• 


«  Bell's  Commentaries,  No.  936,  (1.);  also  54  Geo.  Ill,  c.  137, 
STL 
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d  alsd^  that  the  aforesaid  state^  will,  ih  the 
eantime^  lie  in  his  hands  for  inspection*"  ^ 

7he  trustee  may  be  removed  from  his  office^ 

^  X  •)  Bj  petition  to  the  Court*. 

nrhus^  it  is  enacted^  that  ^'  it  shall  be  compete 
ent,  at  any  time,  for  one-fourth  of  the  credit-^ 
ors  in  value,  to  apply  summarily  to  the  Court 
of  Session  for  having  the  said  interim-factor 
or  trustee  removed  upon  cause  shown."  ^ 
ay,  not  only  this,  but  ^'  there  seems  to  be  na 
question!  that  if  in  the  course  of  discussing  a 
complaint  by  a  single  creditor,  matter  shall  be 
disclosed  requiring  the  dismissal  of  the  trwsk 
^ee,  the  Court  have  it  in  their  power  either  to> 
order  a  new  election,  or  to  devolve  the  office 
cm  the  next  trustee  in  succession."  ' 


And,,  again,  it  is  enacted,  that  '*  if  any  person 

w^o  has  been  elected  a  trustee,  shall  remain 

at  any  time  for  three  calendar  months  forth 

of  Scotland,  it  shall  be  competent  to  the  ere* 

ditors,  at  any  general  meeting  called  for  that 

purpose,  by  any  of  the  commissioners  herein* 

^ter  mentioned,  by  advertisement  inserted  in 

t:]ie  Edinburgh  Gazette  fourteen  days  before 

t^lie  said  meeting,  to  apply  to  the  Court  of 

Session  for  the  purpose  of  the  creditors  being 

uthorized  to  declare  the  appointment  of  the 

54  Geo.  Ill,  c  137,  §  72 ;  Also  Bell)  ui  iupra^  No.^  ^6,  (3.) 
M  Geo.  Al,  c.  1S7,  J  71. 
Bdl'8  Commentaries,  No.  930. 
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^  iaid  trustee  either  suspended  or  at  ka  eod, 
*^  and  to  appoint  the  trustee  next  in  succession ; 
*'  or  if  there  be  no  trustee  chosen  to  act  in  suc- 
<<eession,  to  choose  a  trustee  for  the  purpose 
<<  of  managing  the  affairs  of  the  bankrupt ;  and 
^<  the  Court  shall  thereupon,  upoi/  cause  shewii^ 
**  authorize  the  creditors  to  make  either  an  in- 
<'  terim-appointment,  or  such  an  appointment  of 
"  a  trustee  as  shall  appear  to  be  proper.''  * 

(2.)  By  simple  resolution  oii  the  part  of  thcf 
(creditors,  they  being  fully  authorized,  at  a  meet- 
ing called  and  advertised  for  the  purpose^  to  re* 
move  the  trustee  by  the  vote  of  a  majority  in 
value,  without  assigning  any  cause.*  **  The 
**  meeting  must  be  called,  either  (1.)  by  thetrus* 
*•  tee,  as  required  by  ^  41  (of  statute) ;  or  (2.) 
**  by  a  commissioner,  as  empowered  by  j  85 ;  or 
^^  (S.)  by  the  creditors  discontented  themselves^ 
'<  if  the  trustee  should  be  so  ill  advised  as  not 
<<  to  publish  the  advertisement  when  required. 
**  The  period  which  must  elapse  after  the  adver- 
'<  tisement,  before  the  meeting  can  be  held,  is 
"14  days,  $  41."*'  By  this  section  all  occa^ 
sumal  meetings  must,  in  like  manner,  be  held  at 
the  distance  of  a  fortnight  at  least  after  advert 
tisement  in  the  Edinburgh  and  London  6a« 
zettes. 

In  every  case,  either  of  resignation  or  remov- 
al, as  also  in  the  event  of  the  acting  trustee's 

•  54  Geo.  Ill,  c.  187,  §  33L 

t>  Ibid.  §  71 ;  also  Bell,  ut  $^mi.  No.  999* 

•  Bell,  ut  supra.  No.  939« 
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eath^  the  next  trustee  in  succession  (where 
liere  is  any  such)  is  declared  by  the  statute^  en- 
itled  to  act.     And  it  is  enacted^  that  ^^  upon 

*  failure  of  the  several  trustees  originally  nam- 
^  ecU  by  death  or  otherwise,  it  shall  be  compet- 

*  ent  to  any  two  of  the  creditors  to  apply  to 
'*  the  Court  of  Session  to  cause  a  meeting  of 
'*  the  creditors  to  be  held,  upon  due.  advertise- 
'  *  ment»  for  choosing  a  new  trustee  or  trustees 
•*  in  succession."^     Where,  however,  the  cause 

f  the  failure  is  already  before  the  Court  iii  a 
depending  process,  as  when  the  only  existing 
^txustee  has  petitioned  for  authority  to  resign,  or 
"iv^here  a  complaint  has  been  made,  praying  that 
Tie  be  removed  from  his  office,  no  new  applica- 
tion in  such  case  is,  of  course,  necessary.     It 
forms  part  of  the  judgment  of  the  Court  on  the 
matter  before  them,  that  the  vacancy  occasion- 
ed by  that  judgment  shall  be  supplied;  and  the 
mode  of  supplying  it  is,  accordingly,  pointed  out 
and  provided  for* 

**  The  trustee  may  apply  to  be  discharged 
^^  and  exonerated  of  his  trust,   either  (1.)  when 
^^  a  final  division  is  made ;  or  (2.)  when  he^  in- 
•   tends  to  resign  his  office."  ®     The  latter  case 
■^^  «s  already  been  treated  of,  and  the  procedure 
the  former  is  exactly  the  same.     In  both, 
the  petition  is  remitted  to  one  of  the  Lords 

*  64i  Geo.  Ill,  c.  137,  §  71.     In  all  such  cases,  however,  the  8uc« 
trustee,  before  he  can  enter  on  his  duties,  must  find  caution, 
be  confirmed  by  the  Court,  in  the  same  manner  as  the  original ' 
Hfttee. 

*    Bell,  ut  tupra^  No.  940. 
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**  Ordinaryi  (viz.  the  Lwd  Ordinary  on  the 
bills  ^5  ^^  to  inquire  into  the  state  of  tiie  trus* 
'<  tee's  accounts  and  intromissions,  and  report  ta- 
"  the  Court.  The  Court,  by  their  interlocutor,**^ 
(when  favourable),  <'  discharge  the  petitioner 
^  of  the  trust,  and  ordain  the  clerks  of  session, 
**  in  whose  hands  the  bond  of  cautionry  grant- 
^  ed^  for  his  intromissions  lies,  to-  deliver  up 
**  the  same  to  the  petitioner,"  • 

Such  are  the  proceedings  which  have  morff* 
immediate  and'  personal  reference  to  the  trustee- 
himself.     There  are  others  connected^  with  the 
ex^xrise  of  some  of  his  duties^  &c.,  which  it  majr 
also  be  proper  to  notice. 

(1.)  With  regard  to  the  property  of  the  bank- 
rupt, it  is  '<  enacted,  that  the  nomination  of  the 
•*  trustee  being  reported  and  approved  of,  the 
**  Court  shall  at  the  same  time  ordain  the  bank- 
"  nipt  to  execute  and  deliver,  within  a  certain 
^  reasonable  time  to  be  specified  in  the  interlo- 
**  cutor,  a  disposition,  or  other  proper  deed  or 
^  deeds  of  conveyance  or  assignment,  making 
"  over  to  the  said  trustee  or  trustees  in  their  or- 
**  der,  his  whole  estate  and  effects,  heritable  and 
*^  moveable,  real  and  personal,  wherever  situat* 
**  ed,  and  which  shall  specially  describe  and 
"  c(mvey  the  premises,  so  far  as  they  are  known, 
**  or  so  far  as  the  trustee  shall  think  it  neces- 
^^  sary, — and  be  in  such  form  and  style  as  may 
"  effectually  vest  the  right  in   him,  with  full 

'  53  Geo.  Ill,  c  64,. §  3.  S  Bell,  ut  mprtty  No.  9AO, 
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powers  of  recovery  and  sale  for  behoof  of  the 
creditors. 


**  If  the  bankrupt  shall,  without  reasonable 
^  cause,  neglect  or  refuse  to  obey  such  order, 
^  the  Court  may  punish  him  by  imprisonment ; 
^  and,  in  all  events,  whether  such  deed  or  deeds 

*  be  executed  or  not,  it  is  hereby  declared  and 
'^  enacted,  that  the  said  whole  estate  and  ef- 
^  fects,  of  whatever  kind,  and  wherever  situat- 
^  ed,  (in  so  far  as  may  be  consistent  with  the 

*  laws  of  other  countries,  when  the  effects  are 
^  out  of  Scotland),  shall  be  deemed  and  held  to 
'*  be  vested  in  the  said  trustee  or  trustees  in 
^  succession,  for  behoof  of  the  creditors, 

*'  And  the  Court  shall,  in  the  act  or  order 
"  above  mentioned,  declare  every  right,  title, 
^*  and  interest,  which  was  formerly  in  the  bank* 
f*  rupt,  to  be  now  in  the  trustee,  for  the  pur- 
poses aforesaid;  and,  particularly,   shall  ad- 
*^  jwdge,  decern,  and  declare  the  whole  lands, 
**  and  other  heritable  estate  belonging  to  the 
^  bankrupt,  within  the  jurisdiction  of  the  Court, 
^  and  which,  as  far  as  known,  shall  be  specially 
^  enumerated  and  described,  to  pertain  and  be- 
**  long  to  the  trustee  or  trustees  in  succession, 
absolutely  and  irredeemably,  to  the  end  that 
the  same  may  be  sold,  levied,  and  recovered, 
"  and  converted  into  money,  for  payment  of 
^^  the  creditors ;  which  adjudication,  being  in 
**  the  nature  of  an  adjudication  in  implement, 
**  as  well  as  for  payment  or  security  of  debt, 
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•*  shall  be  subject  to  no  legal  reversion  :  declaim 
"  ing  always,  that  if  any  part  of  the  bankrupt's 
**  property  happens  to  be  entailed,  or  otherwise 
•*  of  a  limited  nature,  the  conveyance  to  be  ex- 
**  ecuted  by  hinn  or  the  decree  of  adjudicatioa 
"  to  be  obtained  by  the  trustee,'  shall  only  be 
^*  understood  to  carry  that  right  and  interest 
**  in  the  estate  which  the  bankrupt  himself  has^ 
"  and  can  safely  convey,  and  which  his  credit- 
**  ors  can  validly  attach."  ^ 


'<  The  trustee  shall  cause  the  act  or  order 
aforesaid,  adjudging  the  estate  of  the  bank- 
rupty^  to  be  recorded  within  fifteen  days  of  the 

"  date  thereof,  in  the  register  of  abbreviates  of 
adjudications,  in  the  same  manner,  and  to  the 
same  effect,  that  abbreviates  of  adjudications 

**  must  be  recorded."  * 
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"  If  the  trustee  shall  afterwards  discover  any 
**  other  heritable  estate  belonging  to  the  bank- 
**  rupt,  and  which  belonged  to  him  at  the  date  ^ 
"  ef  the  first  deliverance  aforesaid,"  {L  e.  the 
first  deliverance  on  the  petition  for  sequestra^ 
tion),  **  the  same  shall,,  on  an  application  to  the 
**  Court  of  Session  by  the  trustee,  be  adjudged 
**  in  manner  before  directed,  and  to  the  same 
•*  effect "  ^    Tlie  decree  adjudging  the  property 

h  54  Geo.  Ill,  c.  131,  §  29.  «  Ibid.  §  30. 

k  i£  posterior  to  the  sequestration ,- any  estdte  or  effects  shall  de- 
volve upon  the  bankrupt,  they  most  be  attached  by  supplemeatarjr 
sequestration  >  as  noticed  above,  p.  188. 

1  H  Geo.  Ill,  c.  X3T,  §  30. 


N. 


€€ 


it 


213 


thus  afterwards  discovered,  "  must  also  be  re- 
^*  corded  in  the  record  of  adjudications."  ™ 

"  Each  trustee  succeeding  a  prior  trustee 
^  through  death,  resignation,  or  removal,  (un- 
^^  less  substituted  at  jthe  first  nomination,  ia 
**  which  case  no  other  form  is  necessary),  shall  be 
^  vested  in  the  right,  either  by  disposition  from 
the  former  trustee,  or  by  adjudication  obtained 
by  the  new  trustee,  on  a  summary  application 
^*  to  the  Court  of  Session,  as  before  mentioned."  ° 

(8.)  Again,  with  reference  to  the  examinations 
of  the  bankrupt,  &c.  it  is  enacted,  ^^  that  within 
eight  days  after  the  appointment  of  the  trus- 
tee is  confirmed  by  the  Court  of  Session,  he" 
{Le.  the  trustee)  "  shall  apply  to  the  sheriff  of  the 
*-*  county  where  the  debtor  resides,  jqt  where  his 
**  business  was  carried  on^  who  is  hereby  author- 
^  i^ed  and  required  to  name  jone  day,  not  being 
less  than  fourteen  days  nor  more  than  three 
weeks  from  the  date  of  the  application ;  and 
another  day,  being  not  less  than  fourteen  days 
nor  more  than  three  weeks  after  the  first  day 
^o  named,  for  the  public  examination  of  the 
bankrupt  upon  jthe  state  of  his  affairs,  and  M 
"  circumstances  relative  thereto,  in  the  sheriff* 
court  house  of  the  distric]t,  or  such  other  place 
as  the  sheriff  shall  think  proper  to  appoint,  a 
"  fee  of  one  guinea  each  sitting  being  allowed 
to  the  sheriff-depute  or  substitute  who  offi<* 

«  B«ll»s  Commentaries,  Np.  9Q0,.(tf.)  Npte  ^] 
"  54  Geo.  Ill,  c.  13T,  §  31. 

0  3 


4t 

€« 
€€ 


£f 


214 


^'  dates ;  and  the  trustee  may  also,  if  he  finds 
*'  it  necessary  for  the  purpose  of  obtaining  a 
"  full  discovery  of  the  bankrupt's  estate  and 
^<  effects,  insist  for  an  examination  of  his  wife 
^'  and  others  of  his  family,  or  connected  with 
*^  his  business,  upon  all  proper  interrogatories ; 
'^  which  examinations  are  to  be  takto  upon  oath 
"  (if  required)  before  the  sheriff,  at  one  or 
^*  other  of  the  said  diets,  or  upon  any  inter- 
*•  mediate  day.'* 

"  The  sheriff-depute  or  substitute  shall,  if  ne« 
'*  cessary,  issue  his  warrant  for  apprehending 
**  the  bankrupt,  or  any*  of  his  family,  or  others 
*^  connected  with  his  business,  who  are  to  be  ex- 
*'  amined  within  his  jurisdiction,  in  order  to  force 

their  appearance  at  the  diets  of  examination  ; 

or  if  they  be  without  his  jurisdiction,  the  Court 
**  of  Session  shall,  on  the  application  of  the  trus- 
^  tee,  grant  such  warrant  for  apprehending  and 
**  bringing  them  before  the  judge  who  is  to  take 
^  the  examination,  as  aforesaid." 


4€ 
4€ 


"  And  if  any  of  these  persons  shall  happen 
**  to  be  indisposed,  or  otherwise  unable  to  at- 
«  tend  at  that  time  in  the  place  appointed  for 
^  examination,  the  Court  of  Session  or  the  she- 
riff may  give  the  necessary  directions  for  ex- 
amining  them  elsewhere." 


*'  And  it  shall  be  competent  for  the  trustee 
**  to  apply  at  any  time  for  re-examining  them, 
**  or  for  examining  such  persons  of  the  above 
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description  as  have  not  already  been  exankin* 
edy  upon  due  advertisement  given  in  manner 
immediately  to  be  noticed.' 


»  o 


^^  The  Court  of  Session   shall  likewise,  in 

-  case  it  be  necessary,  grant  a  personal  pro. 
'^  tectipn  to  the  bankrupt  on  the  application  of 
-^  the  trustee,  for  such  time  as  may  be  requisite, 
^  for  enabling  him  to  attend  the  diets  of  ex^ 
^  amination ;  or  may  grant  warrant  to  mes&en- 
-*  gers  at  arms,  or  other  officers  of  the  law,  to 
'*  bring  his  person  out  of  prison,  or  the  scmctu^ 

'  ary,  in  order  to  attend  suclit  meetings,  and 
^  thereafter  to  carry  him  back."^ 

^  After  the  diets  of  examination  wte  ^xed," 
-«Bnd  with  the  threefold  intention,  1.  Of  notify- 
*  3ng^  them  to  the  creditors :  2.  Of  intimating  the 
-  ^appointment  of  the  trustee ;  and,  8.  Of  putting 
*-*i;he  creditors  on  their  guard  as  to  the  distribu- 
^4ion  of  the  funds,  it  is  enacted,  rth^t  ^^  the  trus- 
—*<  tee  shall  immediately  publish  an  advertise- 
ment in  the  Edinburgh  Gazette  *and  in  the 
London  Gazette,  intimating  to  the  creditors 
**  his  appointment  as  trustee  on  the  bankrupt 

-  **  estate,  the  two  days  fixed  for  the  examination 
■^  **  of  the  bankrupt ;  and  that  oifthe  Jirst  lawful 

day  immediately  succeeding  the  last  of  these 
^  examinations,  a  meeting  of  the  creditors  is  to 

*  be  held  at  the  same  place ;  and  requiring  the 

*  creditors  to  produce  in  the  trustee's   hand^ 

•  54  Geo.  Ill,  c.  137,  §  3S.  P  Ibid. 
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•f  ih^ir  claims  and  vouchers  or  grounds  of  debt, 
^^  with  their  oaths  on  the  verity  thereof,  at  or 
previous  to  the  said  meeting,  if  not  already 
produced ;  and  farther  intimating,  that  unless 
f*  the  said  productions  are  made  between  and  a 
certain  day  specified  in  the  advertisement, 
being  ten  months  after  the  date  of  the  first 
"  deliverance  on  the  petition  for  sequestration^ 
*f  the  party  neglecting  shall  have  no  share  ia 
«*  the  first  distribution  of  the  debtor's  estate  ; 
f'  under  certain  exceptions  provided  for  in  the 
1'  statute."  9 

With  reference  to  this  enactment,  howevaer, 
it  must  be  observed,  that  so  far  as  it  respects 
•♦  a  meeting  of  the  creditors  on  the  Jirst  lawful 
**  day  immediately  succeeding  the  last  of  these 
*^  examinations,"  it  was  never  intended  that 
any  meeting  should  take  place  on  that  day ; 
and  that  ^^  the  order  for  announcing  it  stands 
in  the  present  act  by  a  mere  error  in  the '  en- 
grossing of  the  act."  ^  The  meeting  intended 
by  the  legfelature,  was  one  *^  to  be  held  fouiv 
*'  teen  days  after  the  last  examination  of  the 
bankrupt,  or  on  the  first  lawful  day  after  ex- 
piration of  the  said  fourteen  days  ;"* — a  meet* 
ing  at  which,  tinder  another  clause,  the  cre- 
ditors are  empowered  "  to  give  directions  about 
the  recovery  of  the  estate,  and  to  choose  cod^t 

9   54  Geo.  Ill,  c.  137,  §  32. 
'  Bell's  Commentaries,  No.  853, 
!  54  Geo.  Ill,  c.  137,  §  34, 
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^  mlssioners."  *  The  mistake  is  thus  explained 
by  Mr.  Bell.—"  By  the  88d  of  the  king,  c.  74, 
•*  the  third  general  meeting**  (viz.  for  choosing 
the  commissioners,  &c.)  ^*  was  held  immediately 
^'  after  the  examinations.  In  the  present  act, 
**  it  was  thought  an  improvement  to  give  a 
**  short  interval  to  the  trustee  to  follow  up 
^^  his  inquiries,  and  have  all  his  information 
**  relative  to  the  affairs  of  the  bankrupt  di- 
f'  gested  for  the  creditors.  But  in  appoint* 
ing  the  third  general  meeting,  to  be  held  at 
the  distance  of  a  fortnight,  it  unluckily  happen- 
^*  ed,  that,  in  the  engrossing  of  another  clause  of 
**  the  act,  the  directions  (o  the  trustee,  as  to  the 
^'advertising  of  the  examinations  and  meeting, 
^*  were  transcribed  from  the  former  act,  by  which 
^'  means  an  advertisement  is^  ordered  qf  a  mieet- 
ing,  at  which  nothing  is  to  be  done,  and  no  ad- 
vertisement appointed  of  that  meeting,  which 
^  is  the  most  important  in  the  bankruptcy.*'" 

*'  There  is  reason  to  hope,"  Mr.  Bell  conti* 
Hues,  «*  that  the  Court  of  Session  will,  by  act 
^*  of  sederunt,  under  the  powers  committed  to 
**  them,  explain  this  part  of  the  act.  In  the 
"  meanwhile,  trustees  must  follow  the  direc- 
^  tions  of  the  act;  in  advertising  a  meeting  im« 
^  mediately  after  the  examinations ;  and  they 
f  au^t  to  include,  in  the  same  advertisement, 
^<  an  intimation  of  the  effectual  meeting,  at  th$ 

«  54  Geo.  Ill,  c.  ;37,  §  34. 

V  BeU*8  Commentaxiea,  VoL  I,  p.  386;^  No.  853,  Note  \» 
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**  distance  of  a  fortnight.  It  is  also,  I  appre^ 
^  hendi  the  duty  of  the  trastee  to  attend  at  the 
'*  time  and  [dace  announced  for  the  first  meet« 
«*  ing,  though  nothing  is  to  be  done  there  biffc 
**  to  adjourn  to  the  day  appointed  f(»r  the  se« 
^*  cond  meeting.' 


n  K 


(8.)  This  second  meeting  being  held,  ^  the 
<<  majority  in  value  of  creditors  present  pro^ 
**  ceed,  among  other  things,  to  name^  any  three 
^*  of  the  creditors  ^s  commissioners,  for  the  pur* 
f*  pose .  of  auditing  the  trusty's  accounts,  set« 
*^  tling  his  commisfiioa,  concurring  with  him  in 
^'  submissions  and  compromises,  and  giving  jdieir 
*^  advice  and  assistance  to  him  in  any  other 
^<  matters  relative  to  the  management  of  the 

bankrupt  or  trust  estate,  subject  always'  to 

the  controtd  of  general  meetings. 


><  And,  in  case  of  any  dispute  about  the  e^ 
"  lection  of  these  commissioners*  the  same  shaH 
*».be  reported  to,  and  summarily  advised  by, 
^*  the  Court  of  Session,  or  Lord  Ordinary  on 
^^'  the  bills,  in  the  manner  before  directed  as  to 
^*  the  election  of  interimh*factqr  and  trustee.**^ 

The  powers  of  the  commissioners  and  trustee 
to  call  and  advertise  .meetings  for  emergent 
purposes,  and  many  of  their  duties  with  regard 

5s  Bell's  Commentaries,  Vol.  I,  p.  386,  No.  853.  See  also  §  59  of 
the  act,  which  seems  to  point  out  this  as  the  meeting  at  which  the 
«ffer  of  cornpoiition  by  the  bankrupt  ought  to  be  made. 

7  54  Cc6.  in,  c  137,  §  SI* 
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to  the  general  management  of  affairs,  it  would 
be  useless  to  notice  here.  It  is  only  meant  to 
explain  those  particulars  which  are  more  or  less 
directly  connected  with  the  judicial  process. 

(4.)  In  this  view,  the  next  thing  to  be  no* 
ticed  is  a  duty  imposed  upon  the  commissioners 
to  present  a  summary  application  against  the 
trustee,  in  the  event  of  his  failing  to  lodge  the 
mmiey  received  by  him  in  that  character,  in  the 
manner  pointed  out  by  the  statute.  It  is  enact- 
ed,  ^^  that  the  trustee  shall  be  obliged  to  lodge 
•*  all  money  he  receives,  in  such  bank,  or  with 
^  such  banking  company,  as  four-fifths  of  the 
'^  creditors  in  number  and  value,  at  any  general 
^  meeting,  shall  appoint ;  and  failing  such  ap- 
^  pointment,  in  the  Royal  Bank  or  Bank  of  Scot- 
^^  land,  or  in  the  bank  of  the  British  Linen  Com- 
pany, upon  an  account  to  be  opened  in  name 
of  the  sequestrated  estate,  at  such  interest  as 
can  be  procured  for  the  same,  and  never  to 
^  retain  in  his  own  hands  above  the  sum  of  50l, 
**  sterling,  for  the  space  of  ten  days,  otherwise 
*<  to  be  liable  to  the  creditors  for  20  per  cen- 
tum per  annum,  on  whatever  exceeds  the  sum 
of  501.  sterling,  in  the  name  of  interest  and 
damages ;  and  it  shall  be  competent  to  the 
said  commissioners,  or  to  any  one  of  them,  at 
any  time  when  they  shall  think  proper,  to 
compare  the  sums  so  lodged  from  time  to 
■^  time  by  the  trustee,  with  the  sums  received 
'*  by  him,  and  to  examine  the  sums  drawn  by 
.^  him  from  such  bank,  and  disbursed  by  him  in 
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^  payment  for,  or  on  account  of,  the  baukrupi 
^*  estate ;  and  the  said  commissioners  are  here- 
^^  by  required,  at  the  time  when  they  audit  the 
"  accounts  of  the  trustee,  in  the  manner  herein 
"  directed,  to  cause  an  entry  to  be  made  in  the 
••  scderunt-book,  certifying,  that  they  have 
^^  made  such  comparison  and  examination,  and 
"  whether  they  have  found  the  money  received 
•^  by  the  trustee  regularly  and  duly  lodged  by 
^  bim,  in  the  manner  herein  directed ;  and  wbe* 
^  ther  the  same  has  been  duly  drawn  out  and 
*^  disbursed  on  account  of  the  bankrupt  estate."  * 

^*  And,  in  every  case  where  it  shall  appear 
^  that  the  money  received  by  the  trustee  shall 
«*  not  hav^  been  regularly  and  duly  lodged 
•'  by  him  in  the  manner  herein  directed^  the 
commissioners  are  hereby  required  to  make 
a  summary  application  to  the  Court  to  com- 
pel the  trustee  to  pay,  at  the  rate  of  201. 
per  centum  per  annum  upon  every  sum  above 
501.  sterling,  at  any  time  retained  by  him  in 
♦<  his  hands  beyond  the  space  of  ten  days ;  which 
"  money  so  recovered  shall  be  lodged  in  the 
^  bank  or  banking  company  with  whom  an  ac- 
*^  count  shall  have  been  opened,  as  aforesaid,  for 
^'  the  sequestrated  estate."  * 

(5.)  Again,  in  relation  to  the  division  of  the 
estate  among  the  creditors,  it  is  enacted,  that 

«  54  Geo,  III,  c.  137,  §  43. 
•  Ibid. 
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^^  the  trustee  shall  be  obliged^  within  tire  space 

^*  of  one  calendar  month  after  the  expiration ,  of 

^*  the   said   ten    months,"    {i   e.   ten    calendar 

snonths  from  the  date  of  the  first  deliverance 

«n   the  petition  for  sequestration)^  ^^  to  make 

^*  up  a  state  of  the  debts  entitled,  as  before^  to 

"^^  a  share  of  the  said  first  dividend^  calculating 

-^*  interest  on  each  up  to  the  date  of  the  first 

^^*  deliverance  on  the  petition  for  sequestration, 

^*  with  a  scheme  or  cast  apportioning  the  fund 

^  *  ef  division  among  them,  with  the  deduction 

'^*  already   mentioned^   according   to   their  due 

^^*  order  of  ranking  ;  and  the  trustee  shall  also, 

^^^  at  the  same  time^  make  up  a  state  of  the  fund^ 

^*  belonging  to  the  bankrupt  still  unrecovered, 

^*  and  of  the  money  remaining  in  bank,  after 

^*  deduction  of  the  sum  so  to  be  divided ;  which 

^*  scheme  and  state  shall  lie  open,  for  the  in- 

^*  spection  of  the  creditors  or  their  agents,  in 

^*  the  trustee's  hands,  for  the  space  of  one  month 

^*  longer,  at  the  usual  place  where  the  trustee's 

"**  business  is  carried  on ;  and,  on  the  first  law- 

^*  ful  day  after  the  expiration  of  one  complete 

year  from  the  date  of  the  first  deliverance  on 

the  petition  for  sequestration,  the  dividend 

V  shall  be  paid,  and  the  trustee  shall  give  one 

^^  month's  previous  notice  thereof,  by  advertise* 

**  ment  in  the  newspaper  aforesaid,  and  by  put-' 

**  ting  into  the  post-office  of  the  place  where  he 

**  resides,  printed  notices  addressed  to  each  ere* 

^  ditor  claiming  on  the  estate ;  which  advertise- 

^  ment  and  printed  notice  shall  also  bear  that 
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**  the  state  and  scheme  lie  in  his  hands,  for         ^ 
^  the  inspection  of  the  creditors."  ^ 

And  again,  ^*  the  trustee  shall,  within  one  ^^m 
**  calendar  month  after  the  said  sixteen  months,^  *^^^ 
(i.  e.  *^  sixteen  calendar  months  from  the  date^>,:^u 
*^  of  the  first  deliverance  on  the  petition  for  se — ^^ 
questration**),  **  make  up  another  scheme  oQ:^ 
the  sums  recovered,  among  the  creditors  whoo 
shall  then  have  produced  their  interests  an< 
oaths  of  verity  as  before,  with  new  states  of  th^.c:I^ 
^  bankrupt's  outstanding  funds,  and  of  the 
remaining  in  the  bank,  if  any  be,  which  shall 
in  like  manner,  remain  open  for  inspectioirx.«=>JK 
during  one  month  longer ;  at  the  expiratibirx  <=>i< 
•*  whereof,  or  on  the  first  lawful  day  thereafter- j:^^^  "^ 
the  dividend  shall  be  paid,  after  the  like  pre-  ^"^'^ 
vious  advertisement  and  printed  notices,  bein^^^Kii] 
exactly  at  the  distance  of  eighteen  calendac^^^'^ 
"  months  from  the  date  of  the  first  deliveranco>^:^-^c 
**  aforesaid."  *" 

**  And  the  like  procedure  shall  be  followe^^^'ed 
**  out  at  similar  intervals  of  time  thereafter,  i>^M^    to 
<<  the  effect  that  a  dividend  may  be  made  atth.^=Kbe 
^  end  of  every  six  months,  until  the  whole  fun'dE:^  xfs 
of  the  bankrupt  are  collected  and  distribote^^Kd 
among  his  creditors."  ^     Now,  "  in  case  thcK:  ^^re 


"  54  Geo.  Ill,  c  137,  §  45. 
"^  Ibid.  §  46. 
^  Ibid. 
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my  failure  to  make  such  dividends  in  the 
iner  hereby  directed,  it  shall  be  competent 
any  one  creditor  either  to  apply  by  peti- 
to  the  Court  of  Session  to  have  the  trus- 
renoved,  or  to  require  him  to  call  a  ge- 
il  meeting  of  the  creditors  to  deliberate 
it  course  shall  be  taken."  ^ 

1  not  only  may  the  creditors  apply  to  the 
in  this  way,  where  the  trustee  fails  to 
the  proper  dividends,  but  also  where  it 
bed  to  accelerate  the  period  of  division, 
rnaeted,  that  **  before  the  period  assigned 
the  first  dividend,  as  aforesaid,  it  shall  be 
petent  to  four-fifths  of  the  creditors  in 
iber  and  value  present  at  the  meeting 
r  the  last  diet  of  the  bankrupt's  examina- 
,  or  at  any  after  meeting  called  for  the 
[X>se,  to  direct  the  trustee  to  apply  for  the 
lority  of  the  Court  of  Session  to  make  the 
.  dividend  at  an  earlier  period  than  the 
of  the  first  year,  but  not  earlier  than  six 
iths  from  the  date  of  the  first  deliverance 
esaid,  if,  upon  cause  shewn,  it  shall  be 
id  expedient  so  to  do;  and  also  to  ae- 
rate the  time  for  making  the  second  and 
»  dividends."  *  With  regard,  however,  to 
i  dividends  ^  after  the  second  dividend  is 
le,**  it  is  enacted,  that,  without  any  appli* 
I  to  the  Court,  "  a  majority  of  the  credit- 

•  54  Geo.  Ill,  c.  137,  S  46. 

f  Ibid. 
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^  ors  in  value^  at  any  general  mecfting  call^ 
^  for  the  purpose,  in  manner  before  specified, 
'*  may  determine  that  future  dividends  shall  be 
^  made  after  a  shorter  interval,"  than  from  six 
months  to  six  months,  **  and  the  affairs  of  the 
«*  trust  brought  to  a  more  speedy  ck)i3e."« 

(6.)  If,  notwithstanding  all  the  powers  thus 
vested  in  the  creditors  and  the  Court,  it  shall 
so  happen,  *^  that  upon  the  expiration  of  three 
years  after  the  date  of  the  first  delivarance, 
the  affairs  of  the  bankrupt  estate  shaU  not 
*^  have  been  previously  winded  up,  the  trustee 
*^  shall  draw  up  a  report,  shewing  the  situatio 
of  the  estate,  and  stating  the  unclaimed  divi» 
dends,  a  printed  copy  of  which  report  shalE 
be  sent  to  every  creditor  who  shall  have  prov-- 
**  ed  a  debt  upon  the  estate ;  and  within  twi 
months  after  the  expiration  of  the. said  thres^ 
years  from  the  date  of  the  first  deliveranc 
a  general  meeting  of  the  creditors  shall  b 
•*  called  by  the  trustee  after  notice  given  by 
**  vertisement  in  the  Edinburgh  Gazette  and  i 
^  the  London  Gazette,  fourteen  days  before  sue 
*^  meeting,  when  the  creditors  shall  give  sue 
<*  directions  as  shall  appear  to  them  proper  fi 
the  disposal,  by  public  sale,  of  any  outstan 
ing  debts  or  effects,  and  otherwise,  as  the 
^*  shall  think  proper,  in  regard  to  the  situati 
of  the  bankrupt  estate. 

t  54  Geo.  Ill,  c  137,  §  4& 
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'  *'  After  jiich  meeting  shall  have  been  held, 
♦  cMr  after .  the  expuration  of  the  period  whea 
^  the  sdine  ought  to  have  been  held,  it  shall 
be  competent  for  the  Court,  upon  the  appli- 
^*  cation  of  any  of  the  creditors,  or  of  the  trus- 
^^  te6,  and  after  due  notice  given  by  such  form 
'^  of  publication  as  niay  be  thought  requisite,  to 
■**  fix  a  reasonable  time  within  which  the  whole 
-***  proceedings  shall  be  finally  closed ;  and  the 
^'tiirieso  fixed  being  elapsed,  if  there  be  no 
^  farther  application  from  the  trustee,  or  any 
^Vof  the  creditors,  the  sequestration  shall  be 
'^  oon&iidered  as  virtually  at  an  end  :  but  in  case 
^'  sudi  application  shall  in  the  meantime  have 
^  been  made  by  any  one  concerned,  the  Court 
^  will  judge,  according  to  circumstances,  what 
*^  farther  directions  ought  to  be  given,    so  as 
^^  within  a  short  limited  time  to  attain  the  ob- 
**  ject  in  view/'  ^^ 

Art.  IV.     Of  Petitions  for  Approval  of  CompoBitioin. 

*<  In  case  at  the  meeting  held  immediately 

^  after  the  second  examination  of  the  bankrupt, 

-  ^  or  at  any  subsequent  meeting  called  by  the 

^  trustee,  with  consent  of  a  majority  of  the  com- 

'*  missioners,*  the  bankrupt,  or  his  friends,  shall 

»  54  Geo.  Ill,  t.  )37s  §  76  and  76. 

>  **  The  act  Is  a  little  ambiguous  as  to  the  latter  of  those  proVi- 
«  sions ;  and  does  not  distinctly  express  whether  the  intention  was, 
'*  that  the  offer  may  be  made  at  any  subsequent  meeting  called  by 
**  the  trustee  icnd  commissioners,  or  only  at  a  meeting  called^  the 
t*ptufose*  The  strict  words  of  the  act  seem  to  authorize  the  former 
'■    VOL.  II  P  **  coBstructlofiv 
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^  make  a  proposal  of  composition  to  the  ere- 
<^ditor8,  and  shall  offer  caution  to  the  satisfa^- 
**  tion  of  nine-tenths  of  them,  both  in  numbf r 
<<  and  valtte»  assembled  at  the  said  meeting*  for 
**  such  composition. upon  hb  whole  debtee  a9.  the ^ 
«<  said  nine-tenths  in  number  and  value  ^  sa  bs^ 
^*  sembled  shall  think  just  and  reasonaUf^t  the 
trustee  shall  appoint  another  meeting,  for  the 
purpose  of  deciding  upon  such  c^er  or  pro- 
posal>  with  or  without  amendm^t,  at  the  4is- 
^  tance  of  not  less  than  three  weeks  thereaft^ ; 
^'  and  of  which  meeting  he  shall  give  nptipe  by 
^vertising  the  same  twipe  i^  the  sajd  newa- 
paperj  ^  and  by  putting  into  the  post-qffioe  of 


**  coQBtructttm.  It  U  adaa  rexy  doutattvdf  (toolUQg  umt*^  to  tie  •x*- 
**  prettion),  whether  it  be  not  indispensable,  that  the  offlBr  of  com* 
**  porftkm  thoald  be  made  at  the  meeting  directed  by  the  Sid  sec- 
**  tion  to  be  held  •■  |h«  Jfrd  knfiti  im  ^^^  <^  esajnioalipw  are' 
<*  doted :  though  unquestionably  the  intention  waa»  that  this  pro^ 
'•  poral  should  be  made  at  the  meeting,  which,  by  §  S4,  is  to  be  hdd 
«*  aprMf^  afterwards.*'  (Bell's  Commentaries,  VoL  I,  p.  482,  No. 
1084.)     V\de  tt^a,  on  this  last  point»  p.  2 16-218. 

^  "  The  oAr  must  be  sanctioned  by  the  approbation  of  nine-tenths 
**  in  number  and  value  attetnbled  at  the  meetings  otherwise  it  is  con- 
^  thji^^Xy  Injected,  mid  camiot,  again  be  reTiye<|  without  thf  cpnsient 
*'  of  evety  creditor.  It  may,  howevert  be  obM?y^,  thiUt  ftlthMigl^ 
**  where  the  creditors  are  not  ten  in  number,  and  wheie<  in  case  of 
**  one  dissenting,  a  majority  of  ninettenths  is  impossible,  k  Mams 
**  necessary,  according  to  the  true  fense  of  tba  aet»  t^t  thsj  sheidA 
**  all  concur ;  yet  tiie  Court  has  approved  of  a  composition  in  such  g 
^  case.**  Tbui^  *•  in  a  ease  wiMere  of  eight  creditors,  one  oppdsed 
"  the  composition,  the  Court  approved :  14th  February  1807,  Maz- 
"  well.  In  another  case,  where  one  of  ume  creditors  did  not  con- 
**  cur,  but  nine-tenths  in  value  concurred,  the  Court  approved  of  the 
**  composition  :  14th  November  1812,  Smith,  petitioner.**  (BcU's 
Commentaries,  $it  tupra^  No.  1085,  and  Note  2.) 

>  '« It  ia  singular,"  says  Mr.  Bell,  <•  that  this,  which  is  fagr  fiw  tho 
**  most  iQ^rtant  step  in  the  whole  proceedings,  and  that,  of  thepos* 

••  sitoity 
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^  the  place  where  he  reside^f  printed  notices 
^f  addressed  to  each  of  the  creditors  claiming  on 
^  the  sequestrated  estate,  a  fortnight  at  least 
^'  before  the  [M^oposed  meeting,  specifying  the 
^^  time^  and  place,  and  purpose  of  the  meeting  i 
-^^  but,  in  the  meantime,  he  shall  proceed  in  exe« 
r^  cuting  his  duty  as  trustee  in  the  9ime  way  as 
^*  If  no  such  proposition  had  been  made***  ^ 

^  If  at  the  meeting  so  appointed,  it  shall  be 

.^' the  opinion  of  nine-tenths  of  the  creditors 

^<  there  assembled,  both  in  number  and  value, 

^  that  the  offer  should  be  accepted  of,  a  report 

-^  of  the  proceedings  relative  thereto  shall  forth-* 

^^  with  be  made  up  by.  the  trustee,  and  trans*- 

^*  mitted  to  the  clerk  of  the  sequestration  in  the 

^< :  Court  of  Session,  for  the  approbation  of  the 

.^'  Court ;  and  if  the  Court,  upon  considering 

'^  said  report,  and  hearing  any  objections  that 

^'  may  be  stated  by  opposing  creditors,  shall 

**  tibiUty  of  wbich».  as  a  measure  enferced  on  the  minorit/*  by  the 
*•  will  of  the  major  part  of  the  creditors.  EnglUh  creditors  are  so 
••  ntUe  aware,  should  not  be  expressly  required  to  he  advertised  tn 
•*  tlie  London  Gacette.  At  the  sMne  time,  as  this  section  of  the  aot 
•*  speaka  by  reference  to  <*  the  said  newspaper,'*  it  seems  quite  a  le« 
**  |{ltimate  construction,  that  the  advertisement  should  be  published 
•*  both  in  the  London  and  in  the  Edinburgh  Gaiette.  This  should 
*•  be  settled  by  act  of  sederunt.**  (Bell's  Commentaries,  fit  Mupra^ 
No.  1090.) 

It  is  impossible  not  to  agree  with  the  learned  author,  in  the  ob- 
«enratien8  here  laid  dowa.  But  practice  has  decided  against  his  coo* 
atruction.  And  it  has  been  found,  at  least  in  one  case,  that  **</!# 
••  not  iMCMMfy  that  the^reguiar  meetings  of  the  creditors,  for  reeeiv- 
^  Ing  and  deliberating  on  offers  ai  composltiottt  should  be  inserted 
•«  in  the  Itmdon  Gaaette."  (Swing,  pet.  11th  March  1S15,  Pai;. 
Coll.) 

«  Si  Geo.  Ill,  c  137,  §59. 
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**  find  the  proposition  reasonable,  and  that  tiie 
^  same  has  been  assented  to  not  only  bj  nine- 
^  tenths  IB  number  and  value  of  the  creditors 
''  who  attended  bj  themselves  or  others  autlM>r- 
ized  hj  th^m  at  the  meeting  last  mentioned  ; 
but  by  nine-tenths  of  all  the  creditors  who 
have  produced  grounds  of  debt .  or  interests^ 
and  oaths  of  verity,  an  act  or  order  shall  be 
pronounced  to  that  effect,  and  the  bond  of 
*^.  caution,  Which  must  be  previously  lodged  in 
'*  the  clerk's  hands,  shall  then  be  given  up  to 
^  the  trustee  for  behoof  of  the  creditors;  the 
wlible  expehce  attending  the  sequestraiion 
being  at  the  same  time  paid  or  provided  for 
to  the  satisfaction  of  the  Court,  by  the  bank- 
'^  nipt  or  his  friends,  after  which  all  proceed* 
"^ings  in  the  sequestration  shall  cease,  and  the 
*<  said  act  or  order  shall  declare  the  trustee  ex- 
onered,  and  the  bankrupt  discharged  except 
as  td  the  payment  of  the  composition."  *" 


**  And  whereas  it  has  too  frequently  hap{>en- 
^*  ed,  that  sequestrations  have  been  obstructed, 
^  and  much  expence,  litigation,  and  delay  have 
^*  been  occasioned  by  collusive  and  ineffectual 
plans  of  composition,  concerted  between  the 
bankrupts  and  particular  creditors,  it  is  en* 
acted,  that  every  proposal  or  agreement  for  a 
composition  with  individual  creditors,  or  to 
stop  the  proceedings  in  the  sequestration, 
other  than  is  hereby  expressly  authorized  and. 
''  allowed,  shall  be  deemed  illegal  and  void,  and 

»  6i  ^es>.  Ill,  ci  I37»  §  $^ 
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^^  all  persons  concerned  in  them  shall  be  liablo 
^  to  be  o(»np]ained  of  to  the  Court  of  Session,' 
^  at  the  instance  of  any  party  having  interest^ 
' '  and  made  answerable  for  all  consequences ; 
^'  ai|d  if  it  shall  be  proved  that  any  creditor  has* 
privately  accepted  of  a  gratuity,  or  higher 
cofuposition,  for  giving  his  concurrience  to  the 
measures  proposed  on  behalf  of  the  bankrupt 
or  hb  friends,  he  shall  forfeit  his  debt,  and 
be  liable  in  restitution  of  what  he  has  received^: 
=^  which. shall  go  into  the  general  fund  of;  divi« 

*  sion ; .  and  the  bankrupt  himself  shall,  if  re- 

*  quired,  make  oath  that  there  has  been  no 
^  such  private  transaction  or  comprombe  be* 

tween  him  and  any  of  the  creditors,  add  that 
'^he  has  used  no  undue  influence  with,  jany  pf 
'^  them  to  obtain  their  concurrence."  ° 

And  it  is  farther  ^  enacted,  that  in  ease  no 
proposal  of  composition  is  made  in  the  nian- 
ner  before  specified,  or  in  case  the  same  wfaoi 
^<  made  shaU  become  ineffectual,  no  other  pro- 
<<  posal  of  a  similar  nature  shall  be  attended  to 
^  by  the  trustee,  or  be  of  any  effect,  unless 
^  proof  is  made  that  the  same  has  been  as* 
«  seated  to  hy  epery  creditor  without  e:^;;pep-. 
••tion.**' 

•  54  Geo.  Ill,  c.  137,  g  60. 

.»  M  6eo.||I»  c  137,  %9l.  '<'  In  the  construction oT this  M«lio«t** 

'Aaye  Mr*  BeU»  **  it  seenui  now  to  be  requiredt  that  the  utent  not  only 

**  of  thoee  who  have/wmw^,  but  of  coery  creditor,  is  necessaiy,  (82d 

**  June  1S15,  Rojral  Bank  against  Melliss) :  though  the  question  was 

**  4«eldcd  tbeotMlr  wa/  la  the  Fiitt  Division,  where  it  first  occurred  t 

P  9  .  "  (ITth 
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The  petition  for  approval  of  composttiooy  pre-^' 
sented  Under  these  enactments^  states  *^  the 
"  proceedings  in  the  sequestration  i^-4he  aflfef 
*'  of  composition ;-— the  caution  ;«^the  resolu- 
*  tions  of  the  creditors  at  the  meetings  require 
^  ed  by  statute ;  and  prays  that  the  Court  will 
^  approve  of  the  composition  as  duly  assented 
<<  to ;  authorise  the  proceedings  in  the  seques** 
^  tration  to  cease ;  exonerate  the  trustee," .  or*^ 
dain  his  bond  of  caution  to  be  delivered  up»  **  and 
^  declare  the  bankrupt  discharged  of  all  his  debU 
*^  contracted  previous  to  the  first  deliverance^ 
^  with  the  exception  of  the  composition."  "^ 

In  the  case  of  a  company,  thore  must  be  a  pe^ 
tition  for  eack  partner  offering  a  comporitioii. 

^*  The  Court  pronounces  an  order  for  intimi!* 
^  tion  of  the  petition  on  the  wall  of  the  Cotirt» 
^^  in  the  printed  ikiiiiute«b6bk>  and  in  the"  Edin«» 
bui^  Gaaeettef  ^  *  for  fourteen  days ;  and  also 

«•  (Dth  P^brufNt  ISlOi  WaUabCtpetitioDer).'^   BieU*8  ConuB^tarkit' 
Vol.  I,  p.  4S4«  9  1095. 

'  6ee^  ImweVer,  the  ai*e  of  Muickltf,  petitioMr,  IStb  JibitMiT^  lBl6f 
Seo9niApiviiioo,  #hert  ^  compo4itioa«  *^  mot  MricU^  in  tetaw  at  Um 
**  a^«*  was  nevertMsM  approved  of,  <•  in  respect  of  the  ^ncarrenea 
'«  #f  0iv'whol6  of  iht  crMltors  f^  lua  gkOmtd.**  On  the  faitt  d 
this  decision,  which  has  been  repeated  in  a  variety  of  sfcnflar  caaaif 
the  doctrines  laid  down  by  Mr.  Bell,  though  in  a  situation  aearicely 
analogous,  is  considered  by  many  as  not  well  founded..  ^  Indeed,  it  is 
difficult  to  see  how  the  assent  **  of  every  creditor  ibiffioui  eMfi^oii 
could  possibly  be  pn^ve^  in  its  most  emt/etn^d  stnia  Ptaoti^  Ac* 
oordingly,  does  not  require  it» 

«  M|r.  Beil aeiys,  >•  the  Xaadpniii^ Edinburgh  Gfsattes.**    Botthis 
Vs  QPt  icquired  in  praoUccv     Vide  mpntt  pw  226,  Note  K 


»» 
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^  for  giving  notice  to  the  opposing  creditors 
^^perionftlly*''' 

<<  When  the  Coort  comes  to  decide  on  tlie 
<  merits  of  Che  proposal^  there  must  be  produ- 
ced evidence,  by  a  distinct  and  specific  certi* 
'  ficate  from  the  trustee,  of  assent,  not  onlj  bf 
'  the  iiine*tenths  assembled  at  the  meetings, 

*  but  bgr  nine-tenths  in  numbe*  and  value  of  aU 
the  creditors  who  have  produced  grounds  of 
debt  and  oaths  of  verity ;  and  of  provision 

*  being  made  for  payment  of  the  expence  of 

*  tlie  sequestration."  *      There   must  also  be 
roduoed  the  bond  of  caution,— the  trustee's  re- 
minutes  !of  the  creditors,*-^vidence 

hat  the  meeting,  for  deddiqg  on  the  offer  .of 
<:omp6sition,  was  duly  advertised  and  intimatcid, 
in  terms  of  the  statute,~-and  a  list,  certified  by 
the  trustee,  of  all  the  creditors  who  have  pro* 
duced.  grounds  of  del>t,  and  relative  oatlis  of 
verity*  This  last  is  generally  engrossed  in^  or 
appended  to  the  trustee^s  report. 

^  The  Court  will  not  give  sanction  to  the 
"*  tcpmpoidtion*coiitract,  till  the  clerk  reports 
f'  that  he  has  the  bond  of  caution  in  his  hand, 
**  and  till  evidence  be  shewn  that  the  expence 
**  of  the  sequestration  has  fbeen  paid  or  provid- 
^•cdfor-'"'^ 

•  Bell,  ut  tuprOf  No.  10§7. 
<  Ibid.  Ko.i09S.     . 
H  Ibid.  No.  llOa 
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When  the  proceedings  hare  been  commenced 
in  tune  of  session,  **  the  Court,  on  application 
^'  made,  will  authorize  the  Lord  Ordinary  on 
^<  the  bills  to  proceed  in  decidiag  on  the  oompo* 
^*  ^ition  during  the  ▼acation.''  ^  The  procedure 
is  the  same  fis  in  the  case  of  ovdinary  diichaige.* 


AaTf  Y»    Of  PelUiofiu  fqr  per^wal  Prot^dion  to.  the 
Bankrupt,  and  Ub  ^sequenJt  RenapaU, 

4»  -  • 

,  .  ■  i 

Thb  protection  here  to  be  treated  of  is  for 
the  indulgence  and  benefit  of  the  bankhipt  bim- 
self^  and  is  different  from  that  fbrmerly  noticed, 
which  was  intended  purely  for  the  ad1;U^ce- 
ment  of  the  creditors  interests,  and  ladsted  no 
longer  than  **  ibp  such  tiniie  as  may  be  requisite  . 
^  for  enabling  the  bankrupt  to  attend  thie  diets 
^*  of  examination.'*^  The  latter  was  granted 
on  the  application  of  the  trustee  alone  ^  ihi  plre- 
sent  at  the  instance  of  the  bankrupt,  with  ^t&e 
concurrence  (which  is  indispensable),  bodk^bf 
the  trustee,  and  a  certain  body  of  the  creditors; 

It  is  **  (enacted,  that  at  or  after  the  first  ge* 
<<  Beral  meeting  of-  the  creditors,  and  at  an^ 
^^  time  before  the  period  assigned  for  the  s(iecon'd 
•*  dividend,'*  (in  other  words,  from  the  election 
of  the  interimrfactor  down  to  eighteen  months 
from  the  date  of  the  first  deliverance),  *'  it  shall 
f<  be  competent  for  the  bankrupt,  with  cpQ^ 

V  BeU,  Mt  st^ra.  No.  IIOI,  F  VUk  htjra,  p.  2^ 
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^  ciirrehce  of  the  interimrmanager  or  trustee^ 
.«f  and  of  four-fifths  of  the  creditors  in  number 
<«  and  value,  who  have  produced  their  grounds 
'*  of  debt,  or  certified  copies  of  their  accounts^ 
^'  land  oaths  of  verity,  as  before  mentioned,  to 
^<  apply  to  tiie  Court  of  Sessioa  for  a  personal 
*^  protection  from  diligence^  for  such  time  as 
^'  the  €ourt  shall  think  reasonable." «  Of 
course,  evidence  of  the  requisite  concurrences 
must  be  produced  along  with  the  petition. 

The  petition,  being  with  consent  of  the  cre- 
ditors, needs  no  intimation.*  But  here  also,  if 
n  partnership  have  been  sequestrated,  there 
must,  as  in  cases  of  composition  and  discharge^ 
be  separate  petitions  for  each  partner  who  is 
pieant  td  be  protected. 

**  If  the  debtor  be  in  prison  at  the  time 
^  the  personal  protection  is  applied  for,  it 
«<  has  been  held  that  the  Court  cannot  liberate 
^  him.  An  opposite  judgment  was  formerly 
^<  pronounced  in  two  cases ;  ^  but  the  matter 
^^  has  recently  been  considered  by  both  Divi- 
^  sions  of  the  Court, ""  and  adjudged  as  aboye.^^ 

«  M  Geo.  Ill,  c.  137,  g  58. 

*  Sell's  Commentaries,  No.  1083,  Kote  S. 

^  (t|i  July  1802,  Woo^i  petitipner;  Ai|tcUMn*s  sequestratkn. 
amnmer  MMion  1809. 

•  DoM agiSnst  Jwkson,  S8(h Majr  1811 ;  FaoiCoU.  Campbtlfai, 
ITth  December  1812 ;  Fac  Coll. 

'  Bell*8  Commentaries,  No.  103^    Tbe  |#ariicd  auUior  adisg-^ 
f*  J^  thai  I  can  presume  to  say  on  this  point  iif,  that  these  deter- 

«•  minalions** 
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After  a  protection  has  once  beeii  obtainedtiit 
magr  from  time  td  time  be  got  **  renewikl  witlr- 
**  in  the  same  period,"  (i .  e.  the  period  assigned 
for  the  second  dividend),  **  if  applied  Ibr  in 
^  name  of  ttie  banlmipt,  with  consent  of  the 
^  trustee  o/cme,  unless  any  of  the  cfeditolRs  op* 
^  pose  it,  in  which  case  the  consent  of  fimr* 
**  fifths  in  number  and  value  shall  be  ^squired 
«•  as  before.'' • 

The  petition  thus  presented  for  a  renewal, 
^  is  intimated  on  the  walls,  and  in  the  minute* 
^<  book  for  dgbt  days.'' '  In  case  of  apportion, 
^  so  that  recourse  to  the  creditors  is  necessstry^ 
<,<  the  Court  will,  of  course,  supersede  the  peti- 
^  tion  to  the  effect  of  protecting  the  bankrupt 
^*  in  the  meanwhile."  For,  speaking  gfeneraily, 
^  the  debtor  is  held  as  protected,  from  the  nu>- 
^  ment  the  petition  is  presented,  with  the  pro- 
^<  per  concurrence!  until  it  be  finally  disposed  of. 

^'  minations**  (i.  e»  tiie  iMt-qfteDtiomed  onH  of  Campbells  and  Dodd^ 
f^'  appear  to  me  to  proceed  on  too  rig[id  an  interpretation  of  the  word 
f*  protection  male  use  of  in  the  iwts :  IPbr  no  on^  can  dcmhtt  that 
^<  the  ipirtt  of  the  law  Would  huve  been  better  coiUtiltcdf  by  an  lip» 
<*  posite  determination,  not  as  a  relief  merely,  in  justice  or  humani* 
«*  ty,  but  as  afibrdfng  to  the  ti^hble  tfk«dit6fv  th6  aid  of  th6  bahkrupt 
'•  towards  understanding,  and  managing,  and  recovering  his  estate : 
*<  The  legislature  gave  to  the  assembled  ^areditors  a  pawer  of  Apply- 
'*  ing  to  the  Court  for  his  extmptlon  from  personal -restraint;  but 
**  this  narrow  construction  of  the  law  places  the  creditors  at  the 
*'  tnercy  of  any  selMnterestt^  Ijidividual,  wifo  ean  g^in  the  start  of 
*•  personal  diligence.  So  glaring  a  defect  ougbi  to  have  been  nUvt^ 
V  cd  In  the  lat«  Matnfle ;  bttt  no  *ltei«tl0tt  in  the  words  ap^ri.** 

«  54  Geo.  Ill,  c.  137,  §58. 

■  f  fcfell's  Cottmemaries,  No.  1033,  Note  % 
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A  copy  bf  the  petition,  with  a  certified  mpf  of 
the  interlocutor,  ordering  it  for  intimation,  faatf 
been  held  a  good  interim  protection.*  It  is  not 
decided,  whether  it  would  be  sufficient  that 
thepistition  were  boxed.  3ut  it  would  ap^ 
p(Mr  that  A  certificate  of  the  application  being 
ihvA  tabled  before  the  Court  for  judgment; 
Woiild  fiilly  protect  the  debtor  till  judgment 
^^  were  g^ven/'  *" 

Sudi  18  the  rule  for  all  protections,  wjthiii 

^Ufae  eighteen  months  from  the  date  of  the  (lr«| 

idieliverance,  or  (which  is,  indeed,  the  same  thing) 

f[;iri6r  to  ^  the  period  assigned  for  the  second  *dii- 

^tidend.* 

.■'■■"  ...... 

^  FrdM  ahd  after  that  period^  it  is  expredslj^ 
provided,  that  **  the  power  of  gtantiiigpersdftal 
^  protedlons  uhder  this  statute  shall  cease,  un- 
^  le89  upon  cause  shewn  to  the  Court,  and'^ottth 
^  made  both  by  the  bankrupt  and  by  the  ti^us- 
'*  tee,  thit  the  delays  which  have  happened  ifi 
^making  a  final  distributioh  were  uaaVoid* 
'^able,  and  that  every  proper  s(tep  has  beetf 
^*  taken,  and  will  continue  oh  their  part  to  b^ 
**  taken,  tbjr   winding   up  the  affairs  of.th^ 

'.-,9f*  L6rd  ABiMray»  as  Ordinary  oil  the  Ulls,  rtptirt^.  to.tlM  St* 
^  oond  Division  ^  case,  in  which  Robertagot  a  baQlcrupti  had  fot  ^ 
^piote^tlon,  and  applied  for  a  renewaL  He  had  in  hte  pOMe^liof 
**  the  petition*  with  the  interlocutor  ordering  intimation  t  But  the 
M  meitenger  disregarded  this,  and  JBapria6ned  hini.  The  Court  lir 
**  berated  him  without  a  moment's  hesitation.  6th  July  18J3,  Bor 
i**  bertson  against  Deer. 


tf 


^  Bell*s  Commentaries,  ^o.  }03^. 
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*  bankitipt/  and  b^ging^  the  truit.  to  a  final 
^closc.*** 

^  After  the  period  of  the  third  dividend,  or 
^  two  years  subsequent  to  the  first  deliverance 
^  aforesaid,  the  powers  of  granting  personal  pro- 
^  tections  under  this  act  shall  entrely  cease  f  ^ 
•^«  and  on  no  account  whatever  can  the  Court 
^  extend  the  protection  beyond  that  time.  The 
^  only  legitimate  protection  after  that  time  is 
^  a  discharge/' '  granted  in  the  manner  to  be  ex« 
fdained  below» 

^  The  statute  has  been  held  not  to  give  any 
^*  power  to  the  Court  to  recal  a  protection  once 
^  granted.  This  seems  to  deserve  farther  con* 
^  sideratiottw  There  is,  at  common  law»  no  pow* 
<*  er  in  the  Court  to  grant  protections  against 
**  diligence ;  and  it  is  solely  in  exercise  of  the 
^  power  vested  by  the  bankrupt  statutes,,  that 
^  the  protection  in  this  case  of  sequestration  is 
^^  granted ;  but,  at  least,  where  in  exercisin^f 
^  this  power,  the  Court  has  granted  ra  incognita 
*f  a  protection  to  one  who  does  not  deserve  it ; 
^  and  where  if  th/e  matter,  as  recently  appear- 
^  ing,  had  been  fully  known  at  the  time,  they 
*'  would  have  been  refused  a  protection,  it  seems 
^  that  the  Court  would  have  power  to  review 
^*  their  sentence,  and  recal  the  protection ;  na^, ' 

i  54  Geo.  Ill,  c  137^  §  58. 

k  Ibid. 

I  Pcirs  Commentariesi  No.  1035. 
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^  even  where  the  bankrupt,  taking  advantage  of 
^  hiis  liberty,  has  so  managed  as  to  get  .part  ot 
**  the  funds  into  his  hands,  with  which  he  de- 
^  sighs  to  escape,  there  seems  to  be  sufficient 
Aground  for  regarding  his  whole  proceedings 
^  as  the  parts  of  one  plan  of  embezzlementt 
*^  which  should  entitle  the  Court  to  review  the 
"^'^  judgment  granting  him  a  protection.'"" 

Art^VL    Of  Peiitians  for  the  B^nkrupfs  Discharge. 

*^  After  th^  period  assigned  for  the  second 
^^  i^vidend^  it  shall  be  lawful  for  the  bankrupt^ 
^  with  concurrence  of  the  trustee  and  four-fifths 
*'  of  the  creditors  in  number  andValiie,  to  apply 
'^  to  the  Court  of  Session  by  petition,  praying 
'^  that  be  may  be  held  as  finally  discharged  of 
'*  all  his  debts  contracted  before  the  application 
*^  for  sequestration."  '  In  cases  of  partnership, 
iheK  must  be  a  separate  petition,  for  each  part* 
iii^r  to  be  discharged. 

In  granting  the  concurrence  required  by  this 
enactment,  ^  the  creditors  *  are  subject  to  no 

'  *  Ben's  Comineiitaries,  No.  1098ff«.^wbere  the  learned  author  adde 
in  a  Note.— •<  The  case,  to  which  I  have  alluded  In  the  text»  is  that 
*'  ofBennie,  where  the  bankrupt  having  got  a  personal  protection, 
^  meant  to  leave  the  country  with  part  of  his  fiinds*  And  it  is  dis* 
^  treasbig  to  aee  the  fhiitless  expedients  to  wfaidi  the  creditors  we» 
*'ibrced  to  have  recoorse,  in  order  to  accomplish  the  ends  of  justice. 
**  6th  June  1809,  James  Aitken,** 

•  54  Geo.  Ill,  c.  137,  §  61. 

*  As  to  the  necessary  qualifications  of  the  concurring  creditor% 
oee  Eeirs  Commeutarief^  Kot  IQ^  to  No..l057« 
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^  controuL  Against  their  jodgment  there  it 
'*  no  appeal.  Thejr  are  not  bound  to  aocount 
**  for  their  judgment*  or  to  explain  the  grounds 
<*  of  it  They  are  left  to  dedde  upon  the  whole 
<<  train  of  the  bankrupt's  conduct,  as  they  may^ 
<<  have  seen  occasion  to  judge  of  him.  And  iS 
*>  they  refuse  their  concurrence,  there  is  an  abjBOi* 
**  lute  bar  to  the  dischaige,  until  the  opposi^ioA 
"  be  overcome.'*.' 

It  is  different,  however,  with  regard^  to  tlut 
irustee^s  concurrence.  For  while  /'  the  credit* 
<*  ors  are  entirely  uncontrolled,  the  trustee  be^ 
*'  ing  amenable  to  the  jurisdiction  of  the  ppurti 
*^  may  be  called  upon  to  give  his  concuirfencf^ 
''  to  the  bankrupt's  petition,  or  to  shew  lenti- 
'^  mate  cause  for  his  refusal  The  trusteq  act^ 
<<  in  this  matter,  not  as  a  creditdr»  but  as  a 
^*  judge ;  to  whose  jurisdiction  the  bankrupt  l^ 
*'  by  the  voice  of  his  creditors,  not  by  his  owr 

choice,  nor  by  public  appointment,  subjected ; 

and  who,  in  deciding  on  his  conduct,  cannot  be 
**  entitled  to  entertain,  or  proceed  on  feelinga.  of 
*^  resentment,  which  may  be  allowed  to  actuate 
**  a  creditor,  but  on  grounds  of  legal  objection 
^  alone,  as  fraud,  concealment,  non-conformity 
«*  with  the  statute."  « 


The  petition  must  be  ^'  accompanied  with  a 
certificate  by  the  trustee,  bearing  a  statement 


t€ 


f  Bell*8  Commentaries,  Ko.  1043. 
^  Ibid.  No.  105S. 
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of  the  whole  debtSj  on  which  legitimate  claims 
'*  have  been  eptered,  and  of  the  amount  and 
^«  number,  of  the  votes  for  and  against  the  peti* 
*«  tion." '  There  should  also  be  produced  pro- 
per and  regular  evidence  of  the  concurrence  re- 
quired by  the  statute.  ^ 

At  moving,  an  interlocutor  will  be  pronoun- 
ced, ordering  the  petition  to  be  ''  intimated  upon 
^*  the  wall,  and  in  the  Edinburgh  Gazette  and- 
*<  London  Gazette."  *  *'  In  the  statute,  no  di- 
^^  rection  is  given  respecting  the  frequency  of 
^^  the  advertisement.  But,  in  practice,  one  ad- 
**  vertisement  is  held  sufficient" ^ 

At  the  second  moving,  which  must  take  place 
*^  at  the  distance  of  not  less  than  three  calendar 
**  months"  after  the  necessary  intimation  has 
|ie9n  completed,  "^  the  Court  shall  resume  con« 
sideration  of  the  petition.  **  And  if  no  objec- 
<  tion  is  made,  the  Court  may  then  pronounce 
'^  an  act  or  order  in  terms  of  the  prayer  of  the 
^  petition. 

^  But  if  appearance  is  made  by  any  of  the 

'  Beir#  Commtntsriesy  Ko.  1059.  The  trustee's  certificate  should 
difttinctljT  state  the  concurrence.  **  In  the  petition  for  John  Gordon^ 
•*  l$th  Mvf  IBIS,  the  Court  would  not  grant  the  discharge  on  a  cer- 
«•  tificatt,  which  did  not  distincUy  state  the  concurrence.**  (Bell,  ibid. 
Note  2.) 

•  As  to  what  that  evidence  is,  see  Bell,  ibid.  No.  1057. 

•  54  Geo.  III»  c.  137,  g  61. 

•  Belf  s  Commentariesy  No.  1060. 

«  Ibid. ;  also  54  Geo.  Ill,  c.  1S7,  g  61. 
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^  creditors,  objecting  that  the  diacfaarge  <mgh 
**  not  to  be  granted,  on  account  of  the  bankrtip 
^  not  having  made  a  fair  discovery  and  surren 
<<  der  of  bis  estate,  or  that .  he  has  refused  t 
grant  a  disposition  to  the  trustee,  as  ordere 
by  the  Court,  or  has  vi^ilfully  been  absent  froi 
the  diets  of  examination,  or  has  been  guilt 
^^  of  any  collusion,  or  that  hb  bankruptcy  di 
^  not  arise  from  innocent  misfortunes  or  lossc 
^*  in  business,  but  from  culpable  or  undue  cor 
duct,  the  Court  shall  judge  of  these  objectiont 
and  allow  a  proof  of  them,  if  thought  necei 
**  sary,  and  shall  either  grant  or  refuse  the  dii 
^*  charge,  or  annex  such  conditions  thereto  t 
<'  the  nature  and  justice  of  the  case  may  n 
*•  quire. ' 

'<  If  the  bankrupt  is  judged  to  have  a  rigt 
*'  to  his  discharge,  the  Court  pronounces  judf 
*^  ment,  u  finding  the  bankrupt,  on  making  oaf 
*^  in  terms  of  the  statute,  entitled  to  be  free 
<«  and  discharged  of  all  disbts  contracted  by  hii 
**  before  the  date  of  the  first  deliverance  c 
**  the  petition  for  sequestration  of  his  estate,  an 

ordering  him  to  appear  and  make  oath,''  &c.' 


it 


The  oath  here  alluded  to  must  bear,  *'  tha 
^*  he  (the  bankrupt)  has  faithfully  complied  wil 
'<  all  the  requisites  of  the  statute,  and  has  use 
*'  no  undue  influence,  nor  had  recourse  to  ai: 

J  54  Geo.  Ill,  c.  137,  §  61. 

*  BeU*«  Commentariesi  No.  1067. 
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^^  secret  compromise  with  his  creditors, 
*•  of  them,  to  obtain  his  concurrence."  • 


or  any 


It  must  be  taken  by  the  bankrupt  either 
•*  before  the  Court,  or  upon  commission  to  the 
^'  sheriff."  *» 

Under  the  last  branch  of  this  alternative^  a 
-fjuestion  has  arisen,  how  the  bankrupt  could 
obtain  his  discharge,  in  the  event  of  his  hav« 
ing  gone  abroad.     By  the  former  statute,  the 
vath  was  appointed  to  be  taken  ^^  upon  com- 
^*  mission,"  *"  generally,  and  without  any  limit* 
sition ;  of  course,  there  was  then  no  difficulty 
i^hatever.    But  now  that  the  commission  is  re- 
stricted **  to  the   sheriflf"   alone,   it  has  been 
held  impracticable  to  grant  a  discharge  without 
the  debtor's  return  to  Scotland.  *    The  Court, 
however,  have  not  interpreted  the  statute  so  ri- 
gorously, as  to  confine  the  commission  to  the 
particular  sheriff  before  whom   the  other  pro- 
ceedings in  the  sequestration  may  have  taketi 
place.    They  hold  it  enough,  if  they  are  enabled 

•  54  Geo.  Ill,  c.  137,  §  61,  which  adds^-««  And  if  it  shaU  appear 
**  that  there  has  been  any  such  private  transaction  bi^tween  the  bank- 
*'  nipt  and  any  of  his  creditors,  the  same  is  hereby  declared  to  be 
**  nnfaiwfu],  and  no  action  shall  lie  upon  any  bill  or  other  security 
**  granted  in  consequence  thereof,  the  person  taking  such  oath  be* 
*'  iog  also  liable  in  the  pains  of  peijury,  if  convicted  of  having  sworn 
••  falsely." 

»  54  Geo.  Ill,  c.  152,  §  61. 

«  33  Geo.  HI,  c.  74,  §  50. 

'  Some  cases  to  this  effect  occurred  in  the  Second  plvision  to* 
wards  the  close  of  summer  session  1817.  Petitioner,  David  King, 
partaer  of  Francis  Garden  and  Sons,  and  of  Garden,  King,  andConv- 
pany.    lith  July  1817>  &c,  ^c 
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to  grant  commission  to  any  Scotish  sheriff  whaU 
ever.  Naj,  it  is  believed  they  have  now  gone 
so  far  as  to  grant  commission  to  such  sheriff, 
th0|igh  he  too  were  actually  abroad,  and  inr  the 
ruame  place  with  the  bankrupts  ^ 

Where  it  is  known  beforehand,  that  the  bank- 
rupt is  to  go  abroad,  the  remecfy  is  very  easy. 
For  frequent  instances  have  occurred,  where 
^  the  Court  has,  in  cases  of  necessity,  allowed 
*^  the  bankrupt,  at  presenting  his  petition,  to 
^  take  the  oath  by  anticipation  ;  so  that  after 
^*  the  expiration  of  the  three  months,  when  the 
^'  matter  came  to  be  resumed,  the  discharge 

might  be  granted  on  the  preceding  oath.''  \ 


u 


**  Where  the  bankrupt  cannot  swear  the  oath 
^<  as  on  account  of  insanity,  it  would  appear 

«  that  the  Court  would 'authorize  the  discharge 
'  ^  to  be  extracted  on  an  oath  sworn  by  those 

•*  who  had  acted  for  the  bankrupt."  According- 
ly, in  one  case,  '^  the  Court  admitted  an  oath 

•*  by  the  bankrupt's  son  as  sufficient."' 

*  •  Bell's  Commentaries,  No.  1063,  where  it  is  added  in  d  Note,— 
*'  In  a  case  of  this  kind,  where  the  debtor  was  going  abroad,  this 
**  judgment  was  pronounced.-—**'  The  Lords-  having  heard  the  pet!* 
**  tion,  in  respect  of  the  particular  circumstances  of  the  case,  they 
*'  allow  the  petitioner  to  give  his  oath,  in  terms  of  the  statute,  prior 
'  *'  to  the  intimations  of  the  petition  for  a  discharge  being  reported : 
**  and,  for  that  purpose,  grant  commission  to  to 

**  take  the  said  oath  at  any  place :  the  oath,  when  t^ken,  to  be  trans* 
**  mitted  to  the  clerk  of  the  process,  there  to  lie  in  rr^^w- until,  the 
**  petition  for  a  discharge  comes  to  be  advised,  and  to  be  then  re-- 
••  ported.** 

^  Bell's  Commentaries,  No.  ^|X)6$,  and  Paterson's  sequestratioB* 
2d  December  1813,  there  referred  ^  ,     . 
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"  The  oath,  when  reported  to  the  Court,  is 
**  followed  by  a  judgment,  "  finding  that  the 
.'*  bankrupt  has  complied  with  all  the  requisites 
**  of  the  statute ;  and,  therefore,  finding  him 
•*  freed  and  discharged -of  all  debts  contracted 
*^  before  the  day  of  being  the 

"date  of  the  application  for  sequestration  of 
•*  his  estate,'^  ^ 

In  that  clause  of  the  statute  which  invests 
the  Lord  Ordinary  on  the  bills  with  "  the  full 
"  powers  of  the  Court  in  ordering  and  foUow- 
"  ing  out  the  different  steps  of  proceeding  re- 
**  quired  by  the  act,  while  the  Court  isl  not 
**  sitting,'*  an  express  exception  is  introduced, 
that  no  discharge  shall  be  granted  by  the 
Lord  Ordinary  without  the  authority  of  the 
Division  of  the  Court  to  which  he  belongs.'*  ^ 
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As  the  most  intolerable  hardship,  however, 
would  often  be  inflicted  on  an  unfortunate  bank* 
fupt  by  the  delay  which  might  thus  be  occasion- 
ed, in  waiting  for  the  return  of  session  tim^, 
the  Court  is  in  the  daily  practice,  on  proper 
Application  being  made,  to  grant  a  special  War- 
rant to  the  Lord  Ordinary  on  the  bills,  (beiiig  of 
that  Division  to  which  the  petitioii  is  presented), 
to  proceed  to  grant  the  discharge  during  vaca- 
tion. |    Where  the  Lord  Ordinary  grants  the 

8  Bell's  Commentaries,  No.  1069. 
^  64,  Geo.  Ill,  c.  137,  §  66. 
•  Bell's  Commehtaries,  No,  1068. 
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discharge^  his  interlocutor  ^  supersedes  extract 
^*  for  twenty  days,"  that  every  opposing  creditor 
may  have  an  opportunity  of  bringing  the  case 
under  review.  ^ 


Art.  VII.  Of  certain  other  Petitions  against  the  De- 
terminations  of  the  Creditors  ;  against  the  Conduct  ani 
Management  of  the  Interim-Factor^  Trustee^  S^c.  with 
regard  to  Disputed  Claims^  ^t* 

The  most  important  of  those  applications, 
which  it  is  competent  to  every  creditor  to 
make  against  the  resolutions  of  the  general 
meetic^s^  or  the  conduct  of  those  more  directly 
and  particularly  intrusted  with  the  manage- 
ment of  the  bankrupt  estate,  have  already  been 
incidentally  noticed,  and  it  is  not  here  intended 
to  go  back  upon  them.  There  are  one  or  two 
enactments,  however,  with  regard  to  them, 
which  it  would  be  improper  to  overlook. — ^They 
can  be  considered  nowhere  more  convenieptly 
than  in  thb  place* 

As  to  the  proceedings  of  the  general  meet- 
ings, it  is  enacted,  that  ^^  aQ  resolutions  of  the 
«  creditors,  at  their  general  meetings,  shall  be 
^'  final  and  conclusive,  unless  objected  to  and 
complained  of  by  a  petition  to  the  Court  of 
Session  within  thirty  days  after  the  meet« 
« ing."  ^ 

k  It  is  the  same  in  casts  of  composition^  noticed  9njpr<if  p.  23?« 
1  54  Geo.  III^  c.  137,  §  41. 
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But  this  supposes,  of  course,  that  the  meetings 
Itself  is  regularly  convened.  For  any  objection 
^i^hich  involves  a  question  as  to  its  regularity  or 
<:ompetency,  or  which  goes,  on  that  account,  to 
-the  annulling  of  the  proceedings  altogether,  may 
lie  started  and  insisted  on  at  any  time.  Of  this 
<:haracter  are  the  objections,  that  the  meeting 
"was  not  duly  advertised,-*-that  a  magistrate  did 
not  preside,  where  the  statute  declares  that  to 
lie  necessary,  &c.  &c. 

As  to  the  conduct,  again,  of  those  intrusted 
*with  the  management  of  the  bankrupt  estate,  it 
is  "  enacted,  that  the  interim-factor,  sheriff- 
^^  clerk,  and  the  trustee  and  commissioners,  or 
**  any  of  them,  shall  at  all  times  be  amenable  to 
"  the  Court  of  Session,  by  summary  application 
^'  to  that  Court,  to  account  for  their  intromis- 
''  sions  and  management,  and  to  answer  for 
*'  their  conduct  at  the  instance  of  any  party  in- 
*'  terested  "  "*  "  In  case  it  shall  appear  to  the 
<*  Court,  that  such  application  ought  not  to 
**  have  been  made,  the  party  complain€d  of  shall 
^'  be  entitled  to  his  full  costs,  to  be  either  re- 
*•  tained  out  of  the  funds,  or  recovered  from  the 
*^  party  complaining,  as  the  Court  shall  direct. 
**  But  otherwise,  the  Court  shall  give  such 
*^  directions  in  regard  to  costs,  as  they  shall 
« think  fit."  " 

There  is  another  set  of  applications,  which 

»  54  Geo.  in,  c  137,  s  n. 
■  Ibid. 
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arise  particularly  out  of  the  trustee's  distribu*' 
tion  of  the  estate.  It  is  enacted,  that  **  in  case 
<^  any  of  the  debts  claimed  upon  shall  be  object-* 
**  ed  to,  in  whole  or  In  part,  or  their  place  in 
^  the  ranking  disputed,  or  any  other  objec* 
*'  tion  shall  be  made  to  the  scheme,  as  drawn 
"  out  by  the  trustee,  a  share  of  the  fund,  cor- 
''  responding  to  the  utmost  amount  of  the  sums 
"or  dividends  to  which  the  disputed  articles 
"  may  be  entitled,  and  to  any  contingent  ex- 
*'  pences  which  the  trustee,  with  consent  of  a 
"  majority  of  the  commissioners  named  by  the 
"  creditors,  as  aforesaid,  may  think  reason? 
"  able,  shall  be  left  in  the  bank  or  banking- 
"  house  where  the  moneys  were  deposited,  as 
"  aforesaid,  till  all  such  questions  are  deter- 
"  mined,  either  by  arbitration  or  compromise, 
"  or  by  the  Court  of  Session ;  and  the  said 
*'  Court  is  hereby  authorized  and  required  to 
"  determine  the  same  summarily,  upon  the  ap- 
**  plication  of  the  trustee,  or  of  any  other  party 
"  interested :  and  when  any  such  application  is 
"  made,  it  shall  be  competent  for  an^  creditor 
to  produce  his  interest,  and  to  have  his  debt 
proved  and  constituted,  if  necessary,  without 
raising  a  separate  action  for  the  purpose ;  and 
if,  in  the  event  of  such  question,  the  said  sum^ 
or  any  part  of  it,  shall  remain  unapplied  to 
'^^  the  debt  or  debts  for  which  it  was  claimed, 
"  the  same  shall  go  into  the  fund  for  subsequent 
"  distribution,  and  the  shares  of  creditors  not 
*'  caVJed  for  at  the  time  of  distribution  shall 
^^  agai^i  be  forthwith  deposited  as  before,  oi^ 
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^*  their  risks,  at  such  interests  as  can  be  got  for 
^«  the  same."  ** 

With  regard  to  the  applications  alluded  to  in 
this  enactment,  it  was  doubted  how  far  it  might 
be  competent  for  the  Lord  Ordinary  on  the  bills, 
in  place  of  the  Court,  to  exercise  the  right  of 
deciding  in  time  of  vacation^  The  doubt  arose 
in  a  case  where  proceedings  had  been  commen- 
ced in  session  time,  and  carried  a  certain  length ; 
but  where,  in  the  anticipation  that  the  discussion 
could  not  be  completed  before  the  rising  of  the 
Court,  a  special  prayer  had  been  adjected  to  the 
petition,  for  a  remit  to  the  Lord  Ordinary  to 
mature  the  cause  thereafter.  The  hesitation, 
however,  which  was  entertained  at  first  would 
seem  to  have  been  speedily  removed :  for  on 
considering  the  different  clauses  in  the  statute, 
their  Lordships  unanimously  granted  the  remit 
as  prayed  for,  on  the  matter's  being  again 
moved. ' 

o  S4,  Geo.  Ill,  c.  137»  §  45. 

P  GulUan,  petitioner^  11th  July  1817,  First  Division, 
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SECT.  VIIL 

Of  JPetitton  and   Complaint  against  Manhcrs^  of  the 

College  of  Juaticcj  cjc,  4*c. 

A  SUMMARY  petition  and  complaint  may  be 
'*  exhibited  against  Members  of  the  College  of 
"  Justice,  or  other  practisers  in  the  Court,  re- 
lating to  the  exercise  of  their  employment:—- 
or  against ,/ac/or^  on  sequestrated  estates,  or 
"  other  persons  named  into  any  office  by  the 
'*  Ccfurt ; — or  against  inferior  judges  for  thehr 
'*  contempt  of  authority,  in  exercising  jurisdic* 
^^  tion  in  an  action  after  an  intimated  suspen- 
"  sion  or  advocation ;— or  against  officers  of  the 
"  law  for  oppression ;— or  against  litigants  in 
any  action  brought  before  the  Court,  who 
have  been  guilty  of  any  wrong  pending  the 
suit," '  &a  &c.  But  where  in  any  of  these 
cases  the  application  has  reference  to  another 
cause,  and  that  cause  is  already  ^^  determined 
"  and  out  of  Court,"  procedure  by  "  summary 
"  complaint  is  not  competent." ' 

The  complaint  being  moved  in  Court,  war- 
rant is  granted  for  serving  it  on  the  party  com- 
plained against,  who  is  likewise  ordered  to  give 

*i  Ersk.  b.  iv,  t.  1,  §  9.  See  also  Angus  against  Ferricr,  February 
1751 ;  Mor.  Diet.  p.  14,976,  where  a  summary  complaint  was  sus- 
tained **  against  the  clerks  of  inferior  courts  for  malversation." 
And  DufTs  against  Sutherland,  7th  December  1793 ;  Mor.  Diet.  p. 
14,981,  where  a  similar  procedure  was  found  competent  "  when  a 
*'  magistrate  illegally  refuses  to  imprison  a  debtor,  or  detains  money 
«'  consigned  in  his  hands.'* 

»  Rose,  petitioner,  23d  February  1760;  Mor.  Diet.  p.  14,977. 
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n  answers  within  a  certain  short  space,  as  to 
he  Court  may  seem  proper.     The  warrant  for 
ervice  may  be  extracted  immediately,  and  does 
ot  abide  the  minute-book.     But  an  extract  is 
ot  absolutely  indispensable;    for  though  un- 
uestionably  the  safer,  and  by  far  the  more  re- 
ular  warrant  of  citation,  it  has  been  found, 
rtener  than  once,  that  the  principal  interlocu- 
>r  itself  may  be  used.'    It  has  also  been  de- 
ded,  that  "  there  is  no  necessity  that  the  com- 
plaint ahould  be  served  by  a  messenger  at 
srms.     It  may  be  served  either  by  a  messen- 
ger,-r-a  notary, — or  any  other  person:    for 
all  that  is  necessary  in  serving  this,  as  well 
;as  other  summary  complaints,  is,   that  the 
complaint  should  be  properly  notified  to  the 
persoa  or  persons  complained  upon,  and  evi- 
dence produced  to  the  Court  that  it  was  so." ' 
1  may  be  as  well,  however,  in  practice,  to  a* 
Did  those  deviations  from  the  regular  course  of 
roceeding,  and  to  adhere  as  much  as  possible 
D  the  usual  and  best  established  modes  of  service. 

When  answers  are  given  in,  replies  and  du« 
lies  will  be  ordered,  if  necessary,  or  if  ap- 
licatiofi  to  that  effect  be  made  by  the  parties ; 
•^and  the  farther  progress  of  the  case  will  be 
onducted  as  circumstances  may  require. 

'  5th  July  17479  Burgesses  of  Rutherglen  against  Magistrates* 
Dticed  bjr  Wight  in  his  Treatise  on  the  Law  of  Elections,  p.  149. 
«e  also  Stewart  against  Dalrymple,  28th  July  1761 ;  Mor.  Diet.  p. 
Q60,  where  it  was  <*  oljected  to  the  service,**  &c. 

^  Tait^s  MS.  tit.  «  Of  complaints  against  the  proceedings  of  free- 
'  holders  at  their  Michaelmas  courts,  or  meetings  Ibr  elections.^ 
»«  alio  ]{)r]ght,  p.  148,  and  Bell  on  Election  Laws,  p.  422. 
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SECT.  IX. 

Of  Petition  and  Complaint^  with  a  View  to  a  Trial  ff^ 

Forgery. 

The  crime  of  falsehood  or  forgery  may  be 
tried  either  before  the  Court  of  Justiciary,  or 
the  Court  of  Session.  Sir  George  Mackenzie/ 
indeed,  ^^  affirms,  that  the  sole  cognizance  of 
<^  falsehood  is  in  the  session  in  every  case,  for 
<<  which  he  appeals  to  the  books  of  adjournal,  in 
^<  which  he  could  not  find  one  trial  of  that  crime 
"  in  the  first  instance  before  the  criminal  court, 
"  It  is,  however,  certain,  that  by  the  later  usage 
**  such  prosecutions  have  been  brought  directly 
^*  to  the  criminal  court,  where  the  proof  can  be 
<<  finished  in  so  short  a  time  as  is  consistent  with 
^*  the  diets  of  that  court,  ex.  gr.  where,  the  crime 
of  forgery  is  to  be  proved  in  the  direct  man- 
ner by  the  testimonies  of  the  writer  of  the 
"  deed,  and  the  instrumentary  witnesses.**  ^  But 
<<  there  is  no  doubt  that  the  Court  of  Session's 
"  jurisdiction  is  exclusive  of  the  Court  of  Jus- 
**  ticiary,  in  the  special  case,  where  the  sunmiary 
f*  proceedings  of  the  Justiciary,  whose  diets  are 
"  peremptory,  are  inconsistent  with  the  evi- 
"  dence  which  is  to  be  brought  in  the  trial  of 
^'  that  crime."  ^ 

»  Mackenzie,  Crim.  Tr.  tiU  Falsehood,  §  4. 

«»  Ersk.  b.  i,  t.  3,  §  21. 

'Ibid. 
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The  method  of  proceeding  "  before  the  ses- 
*^  sion,  is  either  summary,  per  modum  simplU 
<*  cis  quereke,  without  any  summons,— or  by  a 
^  formal  summons  of  improbation."  ^  The  lat- 
ter course  has  been  already  explained.*  The 
former,  according  to  Erskine,  "  is  used,  either^ 

*^  — 1st,  Where  the  forgery  hath  been  commit- 
^  ted  by  a  member  of  the  College  of  Justice ;— * 
**  or,  2dly,  Where  the  seal  of  the  signet,  or  any 
"  part  of  a  process,  is  falsified  de  recenti ; — or, 
^  Sdlt/,  Where  the  forger  is  already  in  custody/" 
In  this  last  case,  however,  it  would  rather  seem> 
that  though  **  the  accused  cannot  be  tried,  ia 
**  absence,  to  the  effect  of  remitting,  or  of  in- 
^*  flicting  any  pain,''^  yet  it  is  quite  competent 
so  far  to  proceed  against  him  in  the  Court  of 
Session,  as  to  obtain,  at  least,  sentence  of  otii^ 
Jawrt). 

The  mode  of  application,  in  the  summary 
proceeding,  is  by  petition  and  complaint  to  the 
Court.  It  is  presented  in  name  of  the  Lord 
Adyocate,  for  his  Majesty's  mterest ;-— or,  ia 
name  of  the  private  party  interested^  with  con« 
purreqce  of  his  Lordship. 

The  petition  sets  forth,  in  the  style  of  an  in*» 
dictment,  ^'  that  by  the  laws  of  this  and  all 

'  Ersk.  b.  iv,  t.  4,  §  68. 
•  Vol.  I,  p.  302,  el  seq. 
'  Ersk.  b.  iv,  t.  4,  §  68. 

9  Hume9  (reifccting  Description  atid  Punithment  of  CrimetJ,  vol.  I, 
F».232. 
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<^  other  wdil  governed  realms,  the  forging  or 
^  counterfeiting,  or  the  procuring  and  causing^ 
f*  to  be  forged  or  counterfeited,  any  securities^ 
^  bills,  obligations,  &;c.  are  crimes  of  a  heinouff 
^  nature,  and  severely  punishable,"  and  so  on. 
It  then  subsumes  the  special  circumstances  of 
the  case,  and  concludes,  that  these,  or  part 
thereof  being  proven,  a  punishment  ought  to 
follow,  suitable  to  the  offence.  It,  therefore, 
prays  the  Court  to  take  trial  of  the  pre- 
mises, and,  after  trial,  to  give  such  decree  or 
order,  as,  by  the  course  of  law,  ought  to  be 
made,  to  the  terror  of  others :  for  that  pur^ 
pose  to  grant  warrant  for  serving  the  petition 
and  complaint  upcm  the  party,  by  deliverii^  to 
him  personally,  a  full  copy  thereof,  and  of  the 
list  of  witnesses  and  writings  condescended  (hi, 
and  for  summoning  him  to  answer  the  same  up- 
on fifteen  days  warning ; — and  farther,  to  grant 
diligence  for  citing  the  witnesses  and  tl^  ha- 
vers of  the  writings  referred  to.  ^ 

The  complaint  being  moved,  warrant  is 
granted  for  serving.  The  defender  is,  accord- 
ingly, "  served  with  a  copy  of  the  complaint, 
*^  and  a  list  of  the  witnesses  to  be  adduced  for 
^  proof  of  it.*  *    The  inducice  are  the  same  as  in 

*  New  Form  of  Process,  (2d  edition,  1799),  p.  261. 

i  Bankt.  b.  i,  t.  10,  §  225.  Mr.  Humesaya,  "  the  complaint  Miiist, 
"  along  with  its  list  of  witnesses,  and  list  of  assize^  be  served,"  &c 
CCommentaries  respecting  Description  and  Punishment  of  Crimes^  voL 
i,  p.  232).  But  so  far  as  regards  the  assize^  (which  is  not  at  all  ne- 
cessary in  the  Court  of  Sefaion),  there  would  here  seem  to  be  a  mii- 
take. 


tfi  crfm&idl  indictmeiit.^  The  relevancy  is  theft 
deteitic^ed^  on  advising  either  with  or  withoiit 
answers :  after  which  diligence  against  witness^ 
es  and  havers  is  granted,  and  a  day  fixed  for 
commencing  the  proof,  which  must  be  taken 
before  the  Lords  in  presence.* 

When  the  proof  is  concluded,  and  the  case  in 
nil  respects  matured,  the  Court  proceed  to  judg«- 
meht.  *'  Where  the  punishment  is  to  be  carried 
^  no  higher  than  an  arbitrary  one,  the  session 
•*  ipflict  it  by  their  own  authority.  But  where 
^  the  crime  deserves  death,  the  Judges  of  that 
^  Court,  because  they  cannot  themselves  inflict 
^  a  capital  punishment,  do  no  more  than  find 
^  the  person  accused  guilty  of  falsehood,  and 
^  thereupon  remit  him  to  the  Court  of  Justi* 
^  ciary.'**  They  also  reduce  and  improve  the 
forged  deeds,  and  otherwise  accommodate  th^ir 
judgment  ad  civilem  effectum,  to  the  proper  cil'- 
cumstances  of  the  case. 

With  a  view  to  ulterior  proceedings  in  the 

Criminal  Court,  (where  such  are  necessary),  the 

decree  pronounced  by  the  Court  of  Session  is 

extracted  by  the  prosecutors.     The  criminal  is 

then  served  with  an  indictment  founding  on  this 

decree ;  which,  at  the  trial,  is  read  to  the  jury 
as  evidence.    "  The  prosecutor  is  not  at  liberty 


*    *  Hume,  (respecting  DescripHon  and  Punishment  of  Crimes )t  vol.  i, 
p.  232. 

1  Ibid.  p.  233. 

*^  Enk.  b,  iY,  t.  4,  §  72. 
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'*  to  examine  witnesses,  or  to  bring  any,  whatso^ 
*  ever,  farther  evidence,  but  must  entirely  rest 
«<  his  prosecution  on  that  which  is  contained  ia 
"  the  extracted  decree  of  the  Lords  of  Session, 
•'  to  which  the  libel  refers,  as  the  sole  proof  in- 
«  tended  to  be  used.  What  is  true  on  the  pro^ 
*«  secutor's  part,  is  equally  true  on  the  part  of 
**  the  pannel  also ;"  "  it  having  been  expressly 
founds  "  That  it  is  not  competent  for  the  .pan- 
"  nel  to  adduce  any  proof,  other  or  farther,  ia 
V  his  exculpation  or  alleviation,  than  what  is 
**  contained  in  the  decree  of  that  Court  referred 
**  to  in  the  indictment.' 
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<<  Now  here  arises  a  question  both  curious 
**  and  important.  As  the  decree  of  the  Lords 
•'  of  Session  is  thus  the  sole  evidence  which  the 
**  prosecutor  is  allowed  to  produce,  is  it  also  to 
**  be  accounted  conclusive  and  irrefragable  evi- 
•*  dence,  (prohatio  prohata)^  according  to  which 
"  the  jury  are  necessitated  to  condemn ;  or  are 
"  they  at  liberty  to  look  into  the  depositions  en- 
**  grossed  in  the  decree,  and  to  acquit  the  pan- 
**  nel,  if,  in  their  mind,  the  proof  is  not  sufficient 
•«  to  convict  him?"P  On  this  point,  there  would 
seem,  at  one  time,  to  have  existed  some  dif- 
ference of  opinion :  Lord  Stair,  Sir  George 
Mackenzie,   and  Mr.  Erskine,  ^  agreeing  that 

■  Hume,  (respecting  Description  and  Punishment  of  Crimes J^  vol.  i» 
p.  235. 

*  I2tli  August  1780 ;  David  Rcid.    Hume,  vt  sttjpra,  p.  2136. 

'  Hume,  (ut  supraj,  p.  236* 

4  Enk.  b.  iv,  U  4,  §  72. 
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the  i^viou^  sentence  must  be  held  as  probaliQ 
probata  :  while  Lord  Bankton^  on  the  other  hand^ 
conceives  the  jury  entitled  to  think  for  them- 
selves, and  that  they  "  may  give  their  verdict 
*^  either  for  or  against  the  defender,  as  they,  in 
**  their  conscience,  judge  right." ""  This  last  doc^ 
trine  seems  at  length  to  have  received  the  sup 
port  of  the  Court  of  Justiciary  itself.  •  Indeed, 
•*  any  other  opinion  seems  scarcely  to  be  recon- 
**  cileable  to  the  dignity  or  the  obligations  of 
^  the  office  of  an  assize." ' 


SECT.  X- 

Of  other  Petitions  and  Complaints. 

Besides  those  above  enumerated^  there  arcy 
of  course,  many  other  instances  in  which  sum^ 
mary  application  is  competent  to  the  Court  of 
Session.  For  instance,  against  the  proceedings 
of  freeholders  at  their  meetings  in  matters  of 
•election  or  inrolment ; — for  redress  of  wrongs 
committed  at  elections  in  royal  burghs ; — for  re- 
covering the  penalties  incurred  by  acting  plays 
contrary  to  law ;— ^on  the  ground  of  fraudu^ 
lent  bankruptcy,  &c.  &c.  But  in  all,  the  pro* 
ceedings    in    Court    are   very   much    of   the 

'  Bank.  b.  i^  t.  I0«  §  228. 

•  King's  Advocate  v.  Raybould,  19th  January  1766  ;  Mirclaurin*^ 
C^rimioal  Cases,  No.  SO. 

*  Hume,  (retpecting  Descfiption  and  Punishment  of  Crimea J^  vol. 
2«  pt  239.     See  also  Burnet's  Crinu  haw,  p.  200. 
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same  character  with  those  already  explai 
It  seems^  therefore^  unnecessary  to  extern 
amples. 
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PROCESS 

BEFORE 

THE  JURY  COURT/ 


PART  I. 

INTBODOCTION. 

T«AT  trial  by  Juiy  was  at  one  time  y«ive« 
ally  established  in  this  country,  and  even  pre- 
vailed in  the  courts  of  civil  judicature,  will 
act  be  disputed  bj  any  one  acquainted  with  the 
ancient  history  of  our  Law.^  Our  ancestors 
probably  received  it  at  the  same  time,  and  from 
the  same  source,  with  their  neighbours  in  Eag« 
land ;  and  traces  of  it  beings  to  be  found  ^  in  the 
^  laws  of  all  those  nations  which  adopted  the 
^  feudal  system,  as  in  Germany,  France,  and 

•  When  a  former  ptrt  of  this  work  wts  put  to  preas,  the  present 
luty  .Couft  had  not  been  ioalitoted ;  and  it  wm  noticed  m  a  matter 
of  regret,  that  so  Uttle  attentioa  bad  in  this  cowitry  betn  paid  to  a 
ivnfk  of  trial*  from  wbioh  many  seeaiad  to  aotisipate  th«  gneatest 
Fiiblio  advantage*  Sinee  that  time^  the  desired  «ipertflstfnt  has 
been  made :  But  with  what  sttccMSi  there  is  yet  haffdly  ete^gb  of 
experience  to  ]»iable  any  one  to  judge. 

^  Beporte  by  the  Comroitteea  of  the  Faculty  and  Writ^ees  tP  the 
Signet^  in  180T.  Lord  Swinton's  Considerations  conoerning  the  Sa* 
vival  of  Juiy  Trial,  in  1789.  Karnes's  JLaw  TniOSf  VM«  Courts,  p,. 
29]^«  Gla9sford*s  Remarks  on  Scottish  Courts  of  Law,  paaimp  &c*  &c. 
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^  Italy," ""  it  is  not  unlikely  that  all  may  hare 
derived  it  from  one  common  origin. 

What  that  common  origin  was,  it  must  now 
be  difficult,  and,  perhaps,  altogether  impossible^ 
to  discover. 

Some  have  traced  it  back  to  die  classical 
times  of  the  Greeks  and  Romans ;  and,  certain- 
ty, in  the  judicial  mstitutions  both  of  Athens 
and  Rome,  there  is  a  very  strong  analogy,  if  not 
an  absolute  and  perfect  similitude,  to  the  Jury 
of  the  present  day.  So  palpable,  indeed,  is  the 
likeness,  that  those  even  who  derive  our  Juries 
from  ^.differept  quarter  have  bees  constrained 
to  acknowledge  it."^  . 

V    1 

Dr.  Pettingal,  whom  Sir  WiUiam  Blackstone, 
a  very  (competent  judge,  characterizes^  ^*  as  a 
<<  learned  writer,"  has  written  an  essay '  for  the 
express  purpose  of  establishing  the  classicidr  ori- 
gin  (^  Juries.  And  so  powerful  mid  many  are 
the  resemblances  which  he  points  out  between 
t^em,— and  the  ItitcurTou  of  the  Greeks,*— ^and  the 

*^  BIackstone*8  Commentariefy  vol.  iii,  p.  349. 

*  Gibbon,  when  speaking  o#  the  Roman  judieet  sekctif  says,  the 
frmtor^  or  presiding  magistrate,  **  could  onlj  pronounce  the  sentence 
**  of  the  majority  o(  judges,  who  with  some  truth  and  more  preju- 
**  dice,  have  been  compared  to  the  English  Juries.**  Dedine  and 
Fall  of  the  Homan  Empire,  vo].«viii,  p.  105. 

*  Black8tone*s  Commentaries,  vol.  Iii,  p.  S65,  Note  ". 

'  •«  An  inquiry  into  thfe  use  and  practice  of  Juries  among  the 
««  Greeks  and  Romans,  from  whence  the  origin  of  the  English  Jury 
•*  may  probably  be  deduced.**    1 769. 
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judices  selecti  of  the  Romans,  that  one  is  almost 
tempted  to  acquiesce  in  bis  conclusions. 

Among  the  Athenians,  there  was  the  same 
relative  connection  between  the  Afxc^r,  or  pre- 
siding magistrate,  and  the  Aixao-r(x#,--»that  at  pre- 
sent subsists  between  our  Judge  and  Jury.'  The 
AsKatrrat  <«  were  chose  out  of  all  the  different 

ranks  of  the  people.'*    "  In  order  to  prevent 

all  suspicion  of  corruption,  they  were  chose  by 
**  lot.  They  tried  all  the  principal  causes,  and 
**  the  majority  carried  the  question.  They  were 
''increased  in  number  according  to  the  import*- 
''  ance  of  the  cause.    When  they  were  impan<* 

Helled  they  were  inclosed  by  a  rope,  to  pre- 
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•  Pettingally  jMUtim,  And  in  illustration  aikd  support  of  his  asser- 
tion he  refers  to  frequent  passages  in  the  Greek  orators. 

See,  in  particular,  Lysias,  2d  Orat.  C.  Alcibiad.,  where  the  distinic- 
tio«  between  the  presiding  magistrate  and  the  hMttteu  is  stronglj 
brought  out.  '<  Eyt^/ttv  i  ANAPEX  AIKAXTAI  vfMts  mthfiuu  ra  ^/»«/« 
**  -^fi^cr^w  Murtif  2TPATHmN  htfmt  tiru  »at  cv  m  tt>,\fi  tt^n  inXXv 
**  «^«f  m  fr«XtJ  ytyifa^tf  »at  sri^j  rttv  rug  mr^iMS  y^»^»*  n»ni9us  tivmt 
**  rm  v%  2m»0fjt  »ait  r^  ftvy^**  '  See  also  Lycurgus  C.  Leochrat.  § 
19»  p.  205,  edit.  Taylor,  where,  in  addition  to  the  A^x***  ^^^ 
Atxmrmt  (the  judge  and  jury),  a  third  class  is  introduced,  viz.  the 
M^mmtf  by  whom  Dr.  Pettingal  understands  to  be  meant  a  person 
anidogous  to  our  tMnesu  "  —  rt  ^vnx**  '"'^i*  ^fitM^^ruav  »^»»s  ir/v* 
**  r^m  yte^  tftv  tj^  »t$  n  inTurtta  gwttnxivt  •  APXXIN,  •  AIKASTHX,  • 
"  lAIOTHX,  fuvtut  cjMcrtf  rtkvrnv  rn*  *ttn  ^ihat^n*  fi»«<rw#.'*  See  also 
Potter's  Arcbseologia  Grsca,  cap.  21,  p.  118,  4th  edition. — <*  When 
**  both  the  parties,  i.  e.  the  counsel  on  both  sides,  had  made  an  end 
**  of  speaking,  the  crier,  by  command  of  the  magistrate  who  presid- 
*<  ed,  (A(;^«>y),  ordered  the  judges  (A/x«rs<)  to  bring  in  their  verdict,** 
Where  the  learned  Archbishop,  as  is  contended  by  Dr.  Pettingall, 
**  directed  by  the  natural  reason  of  the  thing,  and  the  resemblance 
**  it  bore  to  our  own  method  of  proceeding,  declares  the  li»»fat  a 
**  jury  without  intending  it,  and  explains  what  he  means  by  the 
**  wotd  judges f  by  supposing  them  to  bring  in  a  verdkU^*  Pettingal, 
p.  46. 
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^  v«at  aO  attempts  of  corruption.  Tfaey  were. 
^  swore  on  every  cause  toi  do  justice,  and  deters 
'*  mine  according  to  law ;  and,  in  matters  before 
^<  tbem,  were  allowed  to  fellow  their  own  know- 
^  ledge  of  the  fact,  and  not  alwojrs  to  be  guided 
^  by  cYktence.**  ••  The  terdict  wan  taken  by 
^  the  ardton  or  president  of  the  court  by  ballot, 
^  and  declared  by  him ;  after  wbidi  they  le^ 
^  ceived  their  pay,  because  they  consisted^  for 
^  the  most  part,  of  tiie  commoti  peoj;^.''^ 

In  the  Roman  courts,  iht  prestor^  oc  qwB9itor^ 
or  jud&c  quesHonii,  (for  all  these  names  Mpjif  to 
the  presiding  magistrate  under  different  circum- 
stances), exercised  judicial  ftmctions  neatly  ana^ 
logons  to  those  of  the  Athenian  archon}  The 
jwiicea  seleeti,  likewise,  or  Jwr€tti  hominBi^  seem 
to  have  possessed  much  m  common  with  the 
atlfit  WjTflw/     •'  They  were  first  returned  by 

•  1 

*  Fettlngid,  p.  69. 

^  Pettiing8l»  jNMfl«k  Kttiiiet*g  Rohmui  Antiquities,  (Sfh  edition)^ 
Y9x%  ii»  b«ok  Sf  cap.  6.    Lord  Swinton's  CooBidtrationsy  p.^7  e< 

k  '*  Aft  quo  ^o  iemir&r^''m^fUHmn  e«#f,  fuod  cBfui  e€  rsntti  jiiM«t» 
^^Jmt^CttHnt,'*  CiCk  fro  Jtio^ifiA-— <•  SmUMia  JvnAtdiivii  bmiihvh.** 
do.  I»  Ver,  1.  Vpon  wMch  nr.  P^ttingail  obscrvce,  •*  TbM  th^ 
*•  same  body  of  men  that  the  Romana  calltd /krori  Aomteeyi  we  in 
*•  our  laws  called  jtffofo  and  Jary  for  tho  varj  aamc  feaadtt,  and  tbe 
•«  Oredca  •ptm/ttxt^H**    P.  126. 

1  '*  Thejudket  teltdi  were  summoned  by  the  prsetor  to  ^t«  ihtir 
'<  verdict  in  criminal  matters,  in  the  same  manner  as  onr  juries."^ 
Kennet.  Rom.  Ant.  Part  ii.  Book  3,  cap.  18,  p.  13B.  Petting^I 
and  Swinton,  ut  supra.  How  completely  their  functions  were  distin* 
guished  from  those  of  the  praior  at  qtuesitorf  appears  from  innumera* 
ble  pissages  in  Cicero.  And  •*  nowhere  is  it  more  expressly  declar* 
*<  ed,  than  where  Cicero,  speaking  of  himself,  says,  that  he  had  gona 

*<  through 
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^TMktbMr  names  weM  tdPawnbjrlM*  tilt  a 
^certain  number  w&rt  coni^leted;  in  arMm 
^  ^artitb  nnttuntiir^  ut  da  pbmbus  necesssoHus  nu^ 
^  MMfkr  con/lcf  jmm^  Then  the  parties  W^re 
^  allowed  their  challenges ;  post  ^tttnam  permit 
«*  fter  accuMotori^  ac  ftoi  nt  ejt  «/&>  numero  ryid'^ 
^^  nut  ^pM  putaperbU  W6h  mtf  lAtmicoir,  ct«^  eX 
**  a/ij^tta  re  incommadogf  Jbre.  Next,  they  fetneck 
''  what  we  call  a  tales ;  ryectione  celebrata,  in 
^  eimim  locum  fm  t^ecii  fitemnt  subsoHidkilut 
'*  pteel&r  aliosy  quibui  iUe  Judicnm  legUimtts  mr«> 
^  menu  cwnpleretur.  Lastly »  iht  judges ^  (judi^ 
**  as/t  like  our  Jury,  were  sworn ;  his  pmfecHs 
*^Jmviant  in  leges  judiceSf  mt  obslricti  religione 


Judging  on  the  strength  of  these  analogies^ 
and  combiniiig  them,  at  the  same  time,  with  the 
iltfaer  probabilities  which  Dr.  Pettingal  points 
out  in  his  essay,  the  conclusion  at  which  he  ar** 
fives  must  be  acknowledged^  at  least,  to  be 

«« through  all  judicial  odctSk  AcevHMi  my»  htt  i^  picttHUi  rtpe» 
**  lumilf,— -jt7DEX  tedif'^PKMTOK  qtwuiin***  Pettingal,  p.  170.  See 
also  jwo  Archia  Poctat  in  the  close  of  the  peroration.—**  Ea  jubicss^ 
^  a  vMi  tpero  me  ^  Umam  ptarku^  ttdepiUs  tb  «o»  i|ti  jxtDIcium 
**  KXMttfMT,  sciih"  See  also  Pro  Pianci9,  ad  Jin.  Cicero  addresses 
Iklmself  first  to  the  judicet.*^*'  Simitb  me,  quod  toEiifretui  huic  Mospe 
** pnfnhi,  id  a  toara  ei  pendvere"  thtn^  tutttlng  to  the  presiding 
magistrate,  he  continues,—**  Tbqdb,  C^  Flati,  oro  et  obtutor,  qui 
*^  fheorum  contiliorum  in  contuktu  tocim^  periculorum  jpartice;pit  rerum 
**  qmi  gettiy  adjutor  fuisti^  neque  non  modo  salvum  jfmper,  ted  etiant 
**  ViiuttufUt  Jlorentemque  ate  voluitti  ;«-«f  thM  per  ttod  (ttU.  juoicss) 
«*  noMskat US  eum^  pet-  qutm  me  tiat  tft  nis  contetifoiutn  bidei.** 

"^  Blackstone*s  CommentarieSi  voU  iii,  p.  365,  quoting  Aspanlus 
Pedianus  in  Cic,  Vers,  l^  S. 


plausible.—- '^  That  the  Imamifiov  of  the  GredES^ 
^  the  judicium  of  the  Romans^  -  and  the  Jury^dt 
**  the  Saxons  and  Englisht  were  in  princi{de9 
**  intention^  and  effect^  the  same ;  and  that  the 
«<  English  Jury  was  an  imitation  of  the  Roman 
^*  judicium,  brought  into  their  northern  con- 
^'  quests,  as  the  judicium  and  judices  of  the  Ro- 
^  mans  was  a  transcript  of  the  Hnftourrnf^w.^  or  trial 
««  by  Jury  among  the  Greeks.*'  * 

But  there  are  writers,  on  the  other  hand,  who 
reject  this  hypothesis;  and  who,  deducing  thetrial 
by  Jury  from  the  natural  progression  of  the  feu* 
dal  system,  maintain,  that  ^^  there  is  good  reason 
<<  to  believe  that  it  arose  from  the  general  situa* 
**  tion  of  the  Gothic  nations.'^**  These,  in  sup- 
port of  their  argument,  refer  to  the  very  early 
and  universal  establishment  of  this  form  of  trial, 
among  all  those  nations  of  the  north,  where  feu- 
dal manners  were  purest,  and  most  deeply  root- 
ed.  But  it  may  be  best  to  give  the  developement 
of  the  theory,  in  the  language  of  one  of  its  own 
most  learned  and  successful  supporters,  the  late 
excellent  Professor  Millar  of  Glasgow. 

•*  Every  feudal  superior,"  says  he,  "  was  the 
^^  natural  judge  of  his  own  tenants  and  vas- 
**  sals."  P     And  so  long,  of  course,  as  "  his  mili- 

"  Pettingal,  p.  19D. 

^  Millar*!  Hfetorical  View  of  the  English  Government,  voL  U  P* 
271.    See  also  Stuart's  Treatise  on  the  Constitutional  Law  of  Scot- 
land and  England,  jMUiim, 
« 

p  Millar,  nt  suprat  vol.  ii  p.  18& 
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^^torj  retfdnars  hdd  their  benefices  precariou9^ 
Ij,  and  when  the  other  members  of-  his  bairony 
were  either  bondmen,  or  iperely  tenants ;  at 
wiUf  he  found  himself  urider  no  restraint  i  in 

^'  deciding  their  differences^  >  and  in  punishing 

•^  their  offences."  ^ 
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But  in  disputes  among  the  superiors  them- 
selves, the  rule  of  decision  was  extremely  diffier- 
enU  "  There  was  here  no  single  person  pos- 
^^  sessed  of  sufficient  authority  to  terminate  the 
**  difference.  The  parties  being  independent  of 
^^  each  other  in  point  of  property^  aiid,  therefore, 
^  masters  of  their  own  conduct,  were  under  no 
**  necessity  in  a  matter  of  that  kind,:  of  subuf it^ 
*•  ting  to  the  orders  of  any  individual.  -They 
^'  acted  in  the  same  manner  with  respect  to  the 
^  exercise  of  their  civil  rights;  as  with  relation 
^  ta  peace  and  war.  In  both  cases,  tli^y  con- 
^  sidered  themselves  as  free  men,  subject  to  no 
>^  restraints,  but  such  as  arose  from  the  nature 
,"  of  tjieir  confederacy,  or  were  imposed  by  their 
**  common  consent."' 

In  this  situation,  the  establishment  of  tyth* 
ings,  hundreds,  and  shires,  which  had  primari- 
ly  been  intended  for  the  mutual  defence  of 
the  inhabitants,  was  likewise  rendered  sub- 
servient towards  composing  tl)e  animosities  and 
differences  among  their  own  members.    **  Rous* 

4-  Millar,  ut  ifiprOf  vol.  i,  p.  327. 
«  Ibid.  p.  185. 
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M  ed  by  the  danger  of  a  quarrcil  whidi  might  he 
^  fatal  to  thehr  unions  and  which  might  render 
^  them  an  eaqr  prey  to  their  neighbours,  they 
^  readily  interposed,  with  all  their  influence,  to 
^  leconcUe  the  parties,  and  to  enforce  theur  9b*- 
^  servance  of  the  rules  of  justice.  A  judicial 
power  was  thus  gradually  assumed,  by  every 
tytking,  over  the  all^^:  \^ .  Qr  indepen^nt 
<<  proprietors  ef  which  it.^^pomposed.,.  The 
^  humind^  in  like  manner^i^^/r  ^  to  exercise  a 
^  power  of  determining  the  cufVcrences  between 
**  the  members  of  the  several  ty things  wttkitt 
^  the  boaads  of  that  larger  datrict ;  as  the 
^meetings  of  the'  shire  estaUisbed  a  similar 
^  jurisdiction  over  the  different  hundreds  conn 
^  prehended  in  that  extensive  territory.' 


u 
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In  these  courts,  ^  it  is  probable  that  evttf 
*'  kind  of  lawsuit  was  at  first  determined  in  ftd! 
^  assembly,  and  by  a  plurality  of  v<m;es ;  but  in 
^  the  laiger  meetings  of  the  hundred  and  tbt 
^*  shire,  it  should  seem,  that  when  the  authori« 
*^  ty  of  those  tribunals  had  been  confirmed  by 
<<  custom,  and  their  duty  had  become  somewhat 
**  burdensome  by  the  increase  of  business,  con* 
'*  venience  introduced  a  practice  of  selecting  a 
^  certain  number  of  their  members  to  assist 
'*  their  president  in  the  determination  of  each 
'^  particular  cause.    Hence  the  origin  of  Ju^ 


*  Miliar,  ut  tuprOf  voU  i,  p.  ISA 
»  Ihid.  p.  187. 
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But  while  the  introduction  of  Jury  trial  iii 
thu«  eadeftvoulred  to  be  accounted  for,^  in  all 
tfaofie  disputes  which  occurred  between  allodial 
and  independent  jNroprietors,  the  same  principle 
of  explanation  does  not  apply  with  reference  to 
the  disputes  of  their  subordinate  retainers; 
Another  assumptipn  here  becomes  necessary  to 
reo^'*  the  theory  r^t  plete :  and  it  is  thus  ex- 
plained by  theW;  i^^  i  ^genious  writer.  In  the  pro* 
gress  of  impr6^'.:  (v  i^  '*  the  advancement  of  the 
^^  Tasrab  and>rT.Pij»tnts  to  greater  security  and 
^*  freedom^  and  the  separation  of  the  trading 
^<  people  from  the  class  of  husbandmen,  could 

"  Hume  also  accounts  for  it  in  somewhat  a  similar  manner,  in  hi* 
Uistoiy  of  England ;  only  he  seems  to  attribute  the  whole  system  of 
tydH&gtt  huadredi,  and  shim*  a  little  too  directly  to  the  invention 
9i  Alfred*  He  sayjs,— <* .  That  he  (Alfred)  might  render  the  executioiy 
**  of  justice  strict  and  regular,  he  divided  all  England  into  counties  ; 
*<  these  eottntiesfaeeubdivided  into  hundreds  i  and  the  hundreds  into 
«^  l7things»"*-»*«  Nothing  could  be  more  popular  and  liberal  than  his 
**  plai^  for  the  administration  of  justice.  The  borsholder  summoned 
**  together  his  whole  decennary  to  assist  him  in  deciding  any  lesser 
**  difllntnee  wiiich  occurred  among  the  members  of  this  small  com« 
«*  munity*  In  affairs  of  greater  moment,  in  appeals  from  the  decen* 
<*  nary,  or  in  controversies  arising  between  members  of  different  de« 
*•  ccnnaries,  the  cause  was  brought  before  the  hundred,  which  con« 
«*  alslad  of  ten  decennaries,  or  a  hundred  families  of  freemen,  an  A 
«<  which  was  regularly  assembled  once  in  four  weeks  for  the  decide 
4«  lug  of  causes :  (L^*  Edw,  cap.  %y  Their  method  of  decision  de« 
*•  tetvee  to  be  noticed,  as  being  the  vrigm  of  Jiiriat  An  inetittttioa 
**  admirable  in  itself,  and  the  best  calculated  for  the  preservation  of 
**  liberty  and  the  administration  of  justice  that  ever  was  devised  by 
**  the  wit  of  man.  Twelve  freeholders  were  chosen*  who  having 
'*  sworn  together  with  the  hundreder  or  presiding  magistrate  ctf  the 
'<  division  to  administer  impartial  justice,  (Fcedus  Alfitd  et  Gidhum 
<*  ^pud  WUMns^  cap.  3,  p,  47.  Leg.  EfheUtanCf  cap.  2,  apui  WWthttt 
••  p.  6S.  LL,  Ethel,  g  4.  IVUkins^  p.  II 7),  proceeded  to  the  ezamina« 
**  tion  of  that  cause  which  was  submitted  to  their  jurisdiction." 
Hume's  England,  chap,  ii,  •*  Alfred.**  See  also  ditto.  Appendix  i. 
— ••  The  Anglo-Saxon  government  and  manners.— Courts  of  jueticp.** 
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**  not  fail  to  limit  the  authority  of  the  superior, 
<<  and  more  especially  to  affect  the  state  of  his 
**  jurisdiction."  ^  He  was,  accordingly^  <*  oblig- 
^'  ed  to  relax  his  claim  to  their  obedience,  and 
<^  to  distribute  justice  among  them  with  greater 
'^  moderation  and  circumspection. 

"  The  retainers  of  every  feudal  superior  were 
^'  bound  not  only  to  the  performance  of  military 
**  or  other  services,  but  also  to  assist  him  in 
'^  maintaining  good  order  and  tranquillity  within 
*^  his  barony ;  and,  therefore,  when  any  of  them 
*f  complained  of  injustice  from  another,  or  was 
*^  accused  of  a  crime,  the  I^arpn  found  it  expe- 
^^  dient,  instead  of  deciding  by  virtue  of  his  owi) 
'^  authority,  to  call  a  number  of  his  other  vas^ 
*'  sals,  and  to  proceed,  with  their  advice  and 
concurrence,  in  trying  their  cause.  This  ex-r 
pedient  was  the  most  equitable  for  the  person 
**  concerned  in  the  trial,  as  well  as  the  best  cal* 
**  culated  for  giving  weight  to  the  decision. 
"  The  assessors  of  the  judges  were  the  pares 
''  curicty  men  of  the  same  rank  with  one  another, 
and  with  the  parties  ;  they  were  chosen  occa- 
sionally, and  varied  in  each  cause,  to  avoid 
burdening  any  individual  more  than  his  just 
proportion ;  and  they  were  comnionly  select- 
ed from  the  neighbourhood  of  the  place  where 
*•  the  accusation  or  dispute  had  taken  its  rise, 
•'  that,  from  their  own  private  knowledge,  they 
might  be  enabled  to  form  a  better  judgment 
of  the  facts  in  question. 
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*  Millar,  ut  fifj^ra,  vol.  i,  p.  327. 
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"  Thus,  the  trial  by  an  inquest  or  jury,  which 
^*  had  formerly  taken  place  in  the  tribunals  of 
"  the  shire  and  of  the  hundred,  was  introduced 
**  into  those  of  a  feudal  barony. ^"^  The  same  form 
of  procedure  was  gradually  extended  to  the  courts 
held  in' the  trading  towns J^ 

But  from  whatever  source  Jury  trial  may  have 
sprung,  whether  it  originated  with  the  Greeks 
and  Romany,  or  was  itself  the  natural  offspring 
of  th^  feudal  system,  there  is  at  least  no  doubt 
as  to  its  existence,  at  a  very  early  period,  through- 
oat  the  whole  of  these  islands.  As  to  England, 
it  has  been  remarked,  that  ^^  of  what  date  Ju- 
**  ries  be,  is  the  same  to  say  as  when  was  England 
<'  first  inhabited,— altogether  uncertain.  But 
**  that  this  antiquity  here  in  England  runs  to 
^  and  beyond  the  Norman  conquest,  among  the 
^<  Danes,  the  Saxons,  and  the  Britains,  is  most 
*'  certain.''  ^  In  Scotland,  agairi,  so  far  back  as 
the  year  842,  we  find  recorded  among  the  l^ws 
of  K^neth  Macalpin,  the  following  remarkable 
evidence  of  the  use  of  Jury  trial  even  at  that 
time. — ^^  Capitalium  insimtdatos  septem  spedata 
Jide  viri,  aut  novem,  undecim,  tredecim,  quinde* 
dsn^  avi  numero  mc^ori^  modo  is  imparfueritf  ex 
sententiajudicantoJ'' '  It  is  not  likely  that  this 


^  MiUar,  ut  tupra,  vol.  i,  p.  329  et  teq, 

«  n>id.  p.  335. 

y  «<  A  Guide  to  English  Juries  by  a  Person  of  Quality,**  O^ord 
Somers),  London  1682,  p.  1.  And  *•  Olaus  Magnus,  Olaut  Wor* 
**  miift,  VertUganus^  Faiietc*  Co.  LUJ*^  ^c.  there  quoted.  See  aln 
Blackstone's  Commentariesy  voL  iii»  p*  349. . 

*  **  Buxhomii  HUU  Univereal  nib  Anno  842,*'  quoted  by  Pettia- 
gal,  p.  161. 
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should  have  been  the  first  enactmtat  oa  the  sab> 
ject  of  Junes. 

The  earlier  Juries  seem  to  bave  had  maxij 
features  of  dtbttnction  from  those  of  more  nnv 
dem  date.  Agreeably  to  the  theory  of  Profes- 
sor Millar,  thej  were  the  freeholders,  or  those 
who  owed  suit  in-  the  respectite  courts  of  the 
different  jurisdictions/  They  exercised  also^  in 
their  own  persons,  the  double  character  of  wit- 
nesses and  assisours;  indeed,  it  is  fextremiely 
questionable  whether  originally  tiiey  were  en^ 
titled  to  receive  the  extraneous  testimony  of 
witnesses  at  all,  or  to  decide  upon  any  other 
evidence  than  their  own  private  knowledge.^  In 

■ 

•  QuoQ.  Attaeb.  cap.  SS,  SOt  6$,  ^.  ^tc.  Fofal4|th«  BttloQ  Cnt, 

cap.  It  &C.    Burrow  Laws.  cap.  77,  135,  ISS^  &c*    Chalneriaiit 

Ay  re,  cap.  1,  3,  &c    Schort  Forme  of  the  Justitiars  Air«  §  1,  %  fte^ 

See  also  Glasforil^s  Bnnatfcs  on  Scottish  Courts  of  Law.  Apfb  S; 

fOfiifih  Ac* 

It  may  also  be  observed*  with  reference  to  these  older  Jurieit  thjil 
**  ilk  soytour,  before  he  is  admitted  and  rcceaved  be  the  judgftx  aoiAl 
^  be  examinat  In  thrle  Courts,  gif  he  can  make  recordc  of  Ike  Conrw 
^  (of  one  proces  deduced  in  C(mri}%  or  report  ane  stt4Seieiit  wwde» 
**  (inierlofuUorJ,  or  dome  anent  wardes,  or  exceptions  asked  b 
*^  Court,  or  may,  or  cannot  doe  the  samlne.**    Qium*  JitMk.ta^Mf 

§a 

It  was  sometimes  allowed  to  the  proper  or  hifher  suitors  of  the 
Court,  to  appear  by  their  rassals,  or  by  special  attorney.  Quon.  At* 
tKb.  cap.  15,  Stat,  li29,  c  130.    Glasslbid,  App.  li,  p  t43. 

**  **  The  assize  pasand  fordward,  to  take  in^uisliioa  of  the  mater; 
**  either  the  richt  of  the  parties,  is  well  knawn  t«  the  assisours,  or 
**  some  of  them  his  knawledge  thereof,  and  some  are  ignorant,  or  all 
«<  ignorant.  Gif  nane  of  them  knawes  the  trueth,  and  in  the  Court 
**  testifies  the  samine  be  their  great  eath ;  other  persons  sail  be  choeni 
**  in  their  place,  untill  sic  men  be  chosen  quha  knawa  the  yeritie. 
**  Bot  gif  some  of  them  knawes  the  trueth,  and  some  knawes  nocht ; 
*•  they  quha  are  ignorant  being  repelled ;  others  sail  be  admitted  be 
^  the  Court,  untill  twelve  men  be  ftnind  all  aggreaml  together.** 

«  All 
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tlieir  sentence  they  were  altqgether  independ^it 
cf  tke  judge ;  they  had  even  the  power  of  re- 
moTing  him  out  of  Court  «}togetber»  <<  vntill  the 
'*  Judgment  be  discusaed  be  the  soy  tours  of  the 
^'  Court"  ^  It  wa8>  indeed,  necessary  that  he 
should  be  present  when  sentence  was  to  be  given, 
<<  because  it  is  trew  that  na  judgement  or  sen« 
^*  tence  can  be  pronounced  except  the  ju^e  be 
^  aitand  in  Court"  ^  But  the  s^ntemre  itself  was 
entirely  the  suitors*  own;  it  was  pronounced 
in  their  name»  and  by  the  voice  of  one  of 
tiiehr  number ;  it  «^  was  not  merely  a  verdict 
^  making  way  for  sentence  by  the  judge*  bilt 

*'  All  the  assisours  sail  sweare,  that  in  that  mater  or  debate,  Tpoa 
«  the  dicliion  quhere  they  are  choeea  i  th^jr  sail  nocht  lalne  wxcaof 
**  ceale  the  trueth  wittinglie,  nor  na  falset  ^ay.  It  U  re^uire^  of 
**  them  wha  swearet,  to  the  effect  they  may  have  knawledge  of  the 
**  nkater  quhilk  is  in  question,  that  theff  htaw  the  verUiCf  be  tig;hi,or^ 
**  kmrtng  iff  themulvet,  or  he  narration  qf  iheir  faO^en^  or  heeic  sure 
*<  Uikene  and  ar/gumentt^  to  tke  quhilk  they  svU?  ghe,  or  way  givet  €ib 
**  great  JhUh  as  to  tfieir  aain  proper  (dfiinge  or  saifingfj.**  i|t^«  Jfiff. 
b.  U  cafi.  19,  §  8,  9,  10»  12,  IS.    See  also  Glassford,  A|>pendlz  il* 


Birtt  on  the  other  hand,lhat  evidence,  by  the  eztnueoustettlmonf 
of  witneeitet,  and  other  proof,  was,  in  some  cases  at  least,  costomafy, 
lippMM  from  the  foUowing  passage  in  Qaan»  Attaeh,^-^^  AH  IHemen 
•*  mmj  prove  his  debt  to  the  Talonr  of  foprtle  shillings*  be  twa  wHm 
#*  nee,  quha  heard  and  saw  the  samlne ;  and  swii  be  diverse  witnei^ 
*<  aceofiling  to  the  qnantitie  of  the  debt.  Anedebt  may  not  be  other* 
'«  wist  proven,  bet  bo  ane  letter  obl%(etoar,  or  be  confession  of  ilia 
M  debtour,  in  the  Court  before  the  justitiar,  or  the  sehireiH  It  it 
^  otherwayeft  before  other  judgeSi  And  it  is  to  be  noted,  that  qnhea 
**  the  partie  has  named  ane  certain  n  amber  of  witnes,  he  may  not 
f*  thereafter  elke  nor  poire  the  number  of  the  witnes.**  Qnon*  Attcufu 
papb  SI.    See  also  Porme  of  the  Four  Borrowes,  cap.  S,  J  S^ 

*  *'  Quhen  either  of  the  parties  craves  proces  or  justice,  gif  Hie 
^  ichfref  or  judge  is  suspect  any  way,  the  partie  may  desire  him  to 
*f  be  removed,  vntill  the  judgment  be  discussed  be  the  soytours  of 
M  the  Court.**    Chion.  Attach,  cap.  Id,  §  1.    See  also  cap.  06, 

*  Quon.  4tt|ich.  cap.  16,  §  3  and  3;  cap.  60. 
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.r  Judgment  of  C^ 
»Witoctttotf3«J|^   The, prow 


«>^  *^^  ^:^^n?^nf;-e  the  -^^^X.  (M^terlo.- 
i„(>«tt.and  ^^^,,^entwata 

..  be  igttorf *  °'       its."^ 

.  quitours),  or  ^^^^^ 

*»  r:H  the  inftrLte.  of  it  iu  th; 


to  prevail  m  s^^gtituuoo  ot  *  .    ^j^, 

tend  down  to  the  «       fi,d  trac« Vj^^^  c 
of  «  the  Se-;o-       ^,,  ^,^e  -"J^^^the 
burgh  courts,  wh  ^^  ^^  ^^  gude  m  ^^  ^ 

h«rge*«^*;  °^  the  g««d  *=°^'''*  ,e  **^ 

..burgh;   *«  ,^  a««..M«cH.c.p.W'S* 

"  judged  by  «  9,  „.  1S5. 11     ^    ,1^  cp.  ♦.  8  W- 

**^      »  .He  anWd  u«ed  *»  ;r"  .MCtment.— "  »""    ^gotdet  vi«4-« 


"  *'**  °   ^bet  of  ye  bodie  of  ye  8        unportaiKe,  ^^. 

u  number  »otw^l^f^„,  ^l^a  to  a»e«ote.  onbe.  or  ye 

..  guild  h«'efter^j,,rtI<Jr»B««^'"> 


..  guild hwtefter,      ^     ^^^^,). 
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tbmi  oiiht  guild  constituted  n  sort  of  ass&tfe  i  in 
the  respective  courts  of  the  bmroo,^  the  sheriff/ 
the  justiciar,*  the  chalmerlain,'^  &c.  &c.  in  all 
<d  which  the  different  dasses  of  suitors  or  free-^ 
Ikolden  weire  bound  to  give  attendance.^ 

After  <*  the  Session"^  wns  estabU8bed^  and 
Ittore  ei^ieeiallj  after  the  introduction  of  the 
more  recent  court  of  ^  the  Daily  CounciU*'*  Jury 
trial  in  dvil  cases,  seeois  so  far  to  have  fallen  into 
disuse.  These  courts,  indeed,  were  not  a  soil 
where  it  could  at  all  be  expected  to  prosper.  They 
Imd  no  dass  of  persons  properiy  analogous  to 
the  body  of  suitors^  ^  The  commissioners  were^ 
**  indeed,  part  of  the  king^s  feudal  court  of  the 
^  p^iament ;  but  they  were  delegated  and  de- 
**  tached  from  it ;  they  were  assisaurs  of  his 

^  Ferme  «r  the  Banm  Cottn«  «liif.  dot.  Suh 

1  9eg.  Mfj.  b.  1,  c.  IS,  §  4,  kb.  Quon.  AtUch.  tkpi  IS,  15,  16 
ufiS,  Ac.  &(ib  Stal«  Will.  tf.  3,  §  S  and  d«  Stati  Rob.  ItT,  c.  1» 
§  i.  SUt.  1429,  c.  SO;  150S«  c.  95;  1540,  e.  71;  1555,  e.  4S« 
15S7,  c.  42.  Kames*  Law.fraets,  p.  295,  where  he  refbn  to  a 
wcord  of  tbe  sheriff's  court  Itt  Orkney^    Glassford,  appendix  ii. 


*■  Shortt  Forme  of  the  JuaOtiars  Air»  §  1,  5»  9,  &e*  Ref.  Mij.  b« 
U  c.  5;  b.  iiiy  c.  28»  rt  paakn.  Quon.  Attach,  c  52,  5S,  54,  56» 
(ke.  Ac  Suu  WiH.  c.  1 ;  SUU  1  Rob.  I,  c.  6 ;  Stat.  Rob.  HI.  c« 
t  ;  Stat.  1503,  c.  95,  &c.  5lc. 

"  Chalmerlant  Air,  e.  1, 8,  ttpatHm, 

*  The  mode  of  proceeding  in  the  difTereht  courts  of  aetisdurt,  If  let 
forth  in  many  passages  of  Sicene^s  collection.  See  particularly  JUg* 
MaJyC  12,  IS,  14.  Quon.  AUach.  14, 15, 16,  33,  S2.  Stat.  2  R«b. 
I,  K'l94    Scat.  Dav.  11,  c.  19.    Stat.  Rob*  III,  c.  36,  dtc. 

9  1425,  c.  65. 

4  150S,  c  58. 

Vol.  II.  s 
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'*  court ;  but  when  separately  constituted  they 
^^  sate  in  the  character  of  judges  solely ;  they 
f*  had  no  retainers  of  suit ;  and  according  io  the 
**  analogy  and  principle  of  the  feudal  judica* 
<<  ture,  ihe  materials  of  an  inquest,  as  disHt^ 
"  guishedfrom  the  judge,  did  not  exist  in  their 
**  courts.**'  Still,  however,  there  are  to  be  met 
with  even  in  these  courts  occasi(»ial  instances  of 
trial  by  Jury ; '  and  in  the  more  ancient  and 
ordinary  jurisdictions  of  the  country  it  undoubt* 


I . 


'  Glassferd's  Bemarks,  App.  ii,  p.  261. 

*  Lord  Sirinton's  Conafderations,  p.  79,  where  he  refers  to  Spottie* 
food's  Fractics,  p.  804»  443»  and  496.    On  examining  tlieae  authori- 
ties,  however*  it  may  be  doubted  whether  Balfour  be  at  all  to  the 
point.  '  It  certainly  appears,  from  what  he  mentioii8»  not  oniy  that 
at  the  period  in  question  trial  by  assize  was  quite  commons  hot 
that  its  existence  in  the  other  courts  was  recognised  and  sanctioned 
by  the  judgments  both  of  **  the  Session'*  and  «*  Daily  Coundfc'*    It 
would  require  something  more,  however,  to  establish,  that  it  was  ac- 
tually in  use  in  these  courts  themselves.    What  is  wianting.iHrBal» 
four,  howevA,  is  (as  to  **  the  Setgion"  at  least)  amply  supplied  by 
Spottiswood.   'He  quotes  from  a  **  Book  of  Decreets  arid  Acts,"  be- 
ginning 17th  May  1469,  and  ending  22d  May  1470.     He  says^ 
"  In  those  days  all  acts  of  spoliation,  intrusion,  and  others  of  that 
*<  nature,  were  precognosced  by  an  inquest  of  12  men  best  know* 
**  ing  the  land,  whose  declaration  being  presented  to  the  jadlges 
**  thereafter,  they  used  to  determine,  as  they  did  in  the  action  be- 
**  twixt  Nicol  Forman  of  Hutton  against  George  Ker  of  Samnelston, 
<*  anent  the  occupation  of  certain  lands  which  the  said  Nicol  alleged 
•*  to  belong  to  him  in  property.     The  parties  of  their  own  consent 
*'  named  12  gentlemen  ;  these  promist  to  inform  and  give  counsel  to 
'<  the  Lords  in  the  said  matter,  who  being  sworn,  &c.  and  removed, 
"  returning,  gave  their  deliverance  this  way. — **  We  decree  and  de- 
*<  liver  after  our  knowledge  and  understanding,  that  in  no  time  by- 
*'  gone  we  heard  ever  that  the  laird  of  Samuelston  had  possession  of 
"  the  saids  lands,   with  manner,  pasture,  &c.  or  possessed  before 
'*  the  last  year,  and  that  Nicol  and  his  predecessors  have  ever  been 
•*  in  peaceable  possession  of  these  lands,  while  the  last  year.  Sec 
•«  After  which  deliverance  the  Lords  decerned  Samuelston  to  desist 
*«  therefrom  in  time  coming."    The  last  of  May  1469. 
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edly  kept  its  ground^  and  continued  to  flourish 
in  fiill  peifection.^ 

i  f 

*  Th|i  ia  proved  by  Lord  Karnes,  fr^m  references  jto  o^lain  she^* 
tiff  and  bwoo  court-booksi  which  be  bad  himself  examined.  (Law 
Tract8,'p.'1^95and296).     Viiiittfra, 

It  k  idip  proved  bjr  stat.  1503,  c.  66^  which  regtdates  •«  the  pro-* 

'<  cea  of  faltiQg  of  dome,*'  or  the. ancient  form  of.  appeal  from  one 

court  of  atiize  to  anpther.     This  statute  enacts,  t^at  •<  quhair  ony 

•*  doome  Is  fUaed,  outlier  upon  dilatour  or  peremptour  exception,  ot 

'^  uthar  waiet  in  the  pu^rsoit  of  the  brieve  of  richt,  the  partie  that 

'Vfalaistbe  sfdd  doome  before  the  t^irt^,  ttewart^  baUlie,  or  ony 

**  uther  tffidar^  or  their  depii$es\  sail  cum  within  the  space  of  fifteen 

**  dales  to  t\Mjiutiee<krk^  and  present  his  proces  of  the  falsing  of 

**  tlie  said  doome.    And  with  advias  of  our  soveraioe'  lord,  or  his 

justice,  there  sail,  incontinent  thereafter,  be  set  ane  justice  atre, 

tar  the  discussing  and  ending  Of  the  said  doome  falsed,  upon  four- 

*'  tiedays.**-^*'  And  ike  fftehqkkrt  and  tuiUmn  tatt  cum  to  the  said 

**  jmtke  airet  within  the  schirefliBdoine  or  stewartrie,  quhair  the  said 

**  doome  sail  be  discussed,  and  ward^*  (i.  e.  award  or  give  judgment) 

^  tbereu|H>ii»  under  the  paioe  of  the  unlaw  of  the  court.*'    In  the 

samemfumer, ."  gif  the  said  doome  be  falsed  in  the  jwtioe  aXre^^^ 

**  the  partie  that  falsis  the  doome  sail  cum  to  the  clerk  of  register, 

*'  andof  our  soveraine  lordis  councell,  and  present  this  proces  of 

*'  ftfl^Mig  of  doome.    And  thereafter  the  said  clerk  or  coiikcell,  sail 

**  schaw  the  samin  to  our  soveraine  lord,  quhilk  sail  depute  threttie 

^  orlburtiepersones,  or  maaor  fewer,  as  pieasis  his  hienesse,  quhilk 

'*  sail  hnvoipower  at  it  were  in  ane  parliament,  to  decide  and  discuss 

the  said  doome.  "r-"  And  gif  there  be  ane  doome  falsed  before  the 

jprovettf  lailiies  within  burgh,  or  before  ane  haronne  or  uther  free- 

«  haUne  i  the  partie  falser  of  the  said  doome  sail  cum  in  likewise, 

**  gif  it  be  fiO^-  wifhin  the  Im^  to  the  cJtalmerkmei  and  present 

**  him  the  juroces  of  the  falsing ¥>f  the  said  doome,  quhilk  sail  set  ane 

'*  court  of  the  Hij  lurrowes,  upon  fifteene  days,  and%iake  the  said 

*•  dooae  to  be  discussed  t  In  likewise  quhair  tba  doome  is- falsed^ 

**  before  the  lorofifte  or /re^Ao/der  in  their  courts,  then  the  falser  of 

•*  the  said  doome  sail  cum  to  the  tchirejfe%  or  uther  immediate  ntpcri^ 

«<  our  of  that  court,  quhilk  sail  set  his  court  upon  fifteene  daies,  and 

'*  make  the  said  doome  to  be  discussed,  and  wame  the  parties  there** 

•'  to,  and  gar  the  tuiiours  qfthe  tcMteffbdome  warde  (I.  e.  award)  there- 

«<  upon.     And  gif  it  be  faUed  in  the  said  court  of  four  hurrowet^  or. 

**  in  the  tehkreffe-^mtrl^  to  have  sic-like  proces  to  the  courts  immediate 

**  superior,  aa  is  aliove  written."—'*  And  this  to  have  proces  in  all 

••  manner  of  doomcs  falsinj*,  nlsweil  brieves,  as  vtJier  civil  matters.'* 

s  2 
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It  was  not  until  the  erection  of  tihe  College 
of  Justice, ""  and  the  establishment  of  the.  (ire'— 
sent  court  of  ^*  Council  and  Session,**  that  Jui 
trial  appears  materially  to  have  suffered, 
indeed,  when  the  civil  jurisdiction  of  the  ji 
ticiar  was  annihilated,*   the  mode  of 
ure,  which  had  been  customary  in  his  coui 
was  also  laid  aside.    The  new  tribunal  of  ^'  tfaL    e 
^<  Council  and  Session''  was  a  totai  stranger  t^  o 
Juries;  it  has  even  been  conjectured,  tfait  3St 
*<  was  made  to  conskt  of  fifteen  ordinary  judge  :sr, 
^  the  usual  number  of  Jurymen  in  Scotland,  wit.li 
**  a  view  to  supersede  the  use  of  Jury  triah.'^  ^ 
Be  this  as  it  may,  the  example  naturally  sprea.^ 
downwards;  and  the  change  which  thus  gradLX* 
ally  took  place,  (to  use  the  words  of  an  ingen  i-' 
bus,  though  not  always  a  sound  writer),  **  wlH 
"  not  be  surprising,  when  it  is  considered^  tha-^ 
an  appetite  for  power,  as  well  as  for  hnitetm^ 
the  manners  of  our  superiors,  do  not  forsake  w  ^ 
^  when  we  are  made  judges."'  Periiap8,bow««^^ 
a  more  substantial  reason  for  the  gradual  disus^^ 
of  Jury  trial  in  the  inferior  judicatures  is,  tha' 
there  could  be  no  appeal  to  the  Court  of  Sessic^: 
from  any  decision  proceeding  on  a  verdict     A< 
cording  to  the  established  law,  ^  a  judgment 

*  tt  1537,  (shoald  be  15S2>,  c.  ^. 

*  Hume,  Trial  for  Crhnes,  vol.  },  p.  6. 

y  Millar**  Historical  View  of  the  EngHtli  GorenuBMiit,  vol  ii, 
39S.    Kames'  Law  TracU»  p.  293L 

*  Xames,  vt  tvjpra^  p.  296,  * 

.   •  «  The  action  or  querell  qubilk  is  ahreadie  determed  be  ane  i 
"  £W|  sould  not  passe  thereafter  to  ane  other  assisci  nor  probat£ 

««  aoi^ 
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iact  pronounced  by  one  assize  could  not  com- 

peteDtlj  be  reversed  except  by  another.    And 

H  after  the  subTersion  of  the  justiciar,  there 

W9B  no  superior  court  of  assize  where  this  could 

be  efiisGtedf  the  only  way  of.  rendering  an  appeal 

civDpetent  was  to  drop  the  Jury  altogether. 

Tbe  disuse  of  Juries,  however^  in  the  inferior 

GonrtSf  was  extremely  gradual.    Lord  Karnes 

refers»  in  his  Law  Tracts,  to  **  a  book  of  the  she- 

^f  riflTs  court  of  Orkney,  beginning  Sd  July  1 602, 

•c  and  ending  fi9th  August  1604,''  on  which  he 

luckily  stumbled  in  the!  public  records.    ^*  All 

**  the  process  engrossed  in  this  book,  civil  as 

^  mA  as  criminal,  are  tried  by  Juries.''  ^    His 

Lodship  also  mentions  ^  ^  a  book  of  the  baron* 

** 'OOiiit  of  Crainshaw,"  in  which  numerous  in* 

itaacea  of  Jury  trid  occur  so  late  as  1682.    It 

ift]vobable,  were  farther  search  to  be  instituted 

into  similar  sources,  that  additional  discoveries 

ought,  yet  be  made,  and  of  a  still  more  modern 

date.; 

*  Stes  after  the  disuse  of  Juries  had  gone  its 
otoost  length  in  the  civil  courts,  there  still  re- 
Gained  a  few  peculiar  cases  of  a  civil  character, 
which  could  only  be  disposed  of  by  their  verdict. 
^hus,  '*  in  all  cases  by  which  the  character  of 

•ould  not  be  received  alter  probation*  nor  purgation  after  purga- 
^on :  Because  be  the  law,  that  quhitk  is  ains  proven,  sould  not 
^  proven  again  the  secund  time.*'    Quon.  Attach,  cap.  82. 

^   Xtmes*  Law  Tracts,  p.  295,  296. 

*    lU^  p.  296,  Note  {t). 
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^<  heir  ini  land  is  determioed,-^a  all  cases  by 
^<  wbicb  a  person  x>f  full  a^  is  deprived  of  his 
'*  rigiit  of  actipgy'aiid  declared  incapable  from 
<<  furiosity  or  fatuity^-^-^jn.  ascertainiiig  tbe  wi- 
**  dow's  rights totbeiands of  ber busbaud  wbea 
<^  tbere-  has  bee^  nd  settfement;— «nd  in  stiik- 
*^  ing  the  fiars  of  the  different  counties  f  *  the 
verdict .' of  ii  Jury  still 'continued  to  be  indispens- 
able. {With  these  ekcepticms,  .however,  tri&l  by 
Juiy  in}  fcivil  matters/  fell  into  sufchi.iitter  and 
complete,  n^gl^t^  tfa^^t^l  in:  the  process  of  time, 
it  came  Almost  to  be  mmieMidn^  wbetfaev  Hliad 
eyier  exis^xrd  in  t  Scbtlaf  d^dt  all.      : '  - » <  i    v:  •  ^ ..  ^ 

l  The  "syjitem  of  ^dicial . '  procednre:  iriiich 
sprang  11^  in  the  C!ourt  of  tSession  on  the  rouis 
of  the  triai:  by:  Jiiry,; : has  <been  attemiited  tQr;be 
explain^  in  a  previous  part  of  this,  work*:  .It 
has^  of  course/ like  every 'other  systeni  of  an  e* 
qiiaily  wide  sphere  of  apjpilication^ numiero'us' de- 
fects ;  f  and  among  th&e ". the '« three  .£olla#ing 
have  alw^ays  been  placed  in  the  most  promi* 
nent  situation,  viz. — The  abuse  of  taking  proofs 
by  commission,  and  reducing  them  to  wrifciDg^— - 
The  great  delay  unavdidabiy  arising  out  of  the 
form  of  |)rocess  ;-*«And  the  frequent  uncertainty 
of  the  ground  of  decision,  from  there  being  no 
sufficient  separation  in  the  judgment,  between 
the  law  and  the  fact, — 'both  being  disposed  of  at 
once,  and  on  a  complicated  and  cumvlo  view  of 
the  whole  case. 

*  Report  of  Committee  of  the  Society  of  Writers  to  the  Signet  is 
1S07,  p.  13. 
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These  evils,  some  have  maintained,  are  not 
necessarily  inherent  in  the  system  itself;  and 
ttiay,  in  a  great  measure,  be  corrected,  without 
any-radical  or  essential  change  in  the  constitu- 
tion ckT  the  court.^  Others,  again,  have  thought, 
iifatft  they  were  not  so  ea^ly  to  be  eradicated. 
And  various  plans  have  at  different  times  been 
proposed  to  effect  the  necessary  reform. 


.-! 


.  Among  the  rest^  the  revival  of  JUry  trial  has 
been  repeatedly  brought  forward.  It  was,  in 
particular,  strongly  urged  by  the  late.  Lord 
Swinton,  in  a  very  elaborate  and  valuable  pam- 
phlet, published  in  1789/  U  was  again  more 
recently  proposed  by  the  present  Lord  €ren-. 
Tilte.^  And  at  length,  it  hasbeeft  actually  car- 
ried into  practice  dnder  the  ^piJesent; subsisting 
act  of  parliament^  »•: 


.a 


«  The  change  that  has  thus  been  effected,  does 
not,' however,  carry  back  the  trial  by  Jury  to 
f be  same  liigh  grmmd  where  it  once  stood.  It 
does  not  restore  it  in  every  case,  and  under 
evtty  jurisdiction  :  and  that  it  does  ndt;  is,  per- 
hJEipsi  to  be  considered  as  a  real  improvement. 
It  is  a  mere  partial  experiment^ '  to '  discover 

■  GlM8iord*a  UemMtkBf  jp^utim.  **  Substanoe  of  speeches  dei^ver- 
«  ed  by  some  Members  of  the  Faculty  of  Advocates*'*  at  the  meet- 
ingi  in  1807. 

'  Swinton*s  Considerations,  before  alluded  to,  chap.  iii. 
a  See  his  speech  at  proposing  the  reform  of  th^  Court  of  Session  in 
1807 ;  also  his  bill  of  the  same  year  embodying  the  proposed  reform. 
^  &&  Geo.  Ill,  c.  42. 

^  The  present  statute  is  only  to  **  indure  and  be  in  force  for 

<*  ieven 


sao 


how  far  Jury  trial  io  oivil  cases  may  agai«  be 
ktroduced  in  this  country  with  advantnge ;  aiul 
its  operation  is»  in  the  ineantime»  coofioed  to 
such  cases^  '<  wherein  matters  of  fact  are  to  be 
<^  proved*^  as  the  Judge^Adnnrals^  the  Loidi 
Ordfaiary  in  the  Outer  House,^  or  the  Judigea  at 
either  of  the  Inner  Chambers  of  the  Cmrt  <if 
Session^*"  may  think  it  expedienito  hate  inr^ 
tigated  in  this  manner*  It  is  likewise  decls^^ 
^  lawful  f^r  the  House  of  Lords,  in  remtting 
*'  to  the  Cburt  of  Session  any  cause  wUck.  in 
^  now,  or  shall  hereafter  come  before  the.  uiA 
<<  House  by  appeal  from  the  sakL  Court  of  Scss^ 
^  sion,  to  instruct  the  Division  of  the  said  Goitft 
y  of  Session  to  which  the  cause  is  femtttedp  ta 
^  wder  and  direct  such  Issue  or  Issues  as  the 
^  said  House  of  Lords  shall  think  fi^  to  be 
**  transmitted  for  the  purpose  of  being  tried  jqp 
^*  a  Jury.*'  ^  So  that,  in  fact,  under  its  presaiii 
constitution,  the  Jury  Cour^  pcoperty  a|ieafcing^ 
is  to  be  deemed  not  so  much  a  separate,  aod  m^ 
dependent  judicature,  as  a  sort  of  penmneirt 
eommission  fw  leading  and  deciding  on  ibo«6 
proofs»  whidi  used  formeriy  to  be  tiAen  by  ^ 
private  comwiifftion,  and  reported  to  the  respeofe^ 
ive  Cloijurts  in  writins^ 

The  Jfuitees  df  the  Jury  Court  wee  three  ia 

**  itsm  ypan  lirom  its  date,  and  to  the  end  of  ^be  then  nesit  aes^« 
<*  of  ^Uanwnt^    SSGoo^  Illi  c*  4ti  §  4dC 

^  md.  §2. 
•>  lUd.  9.S. 
•  lUd.   IS. 
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number  ;  they  eonsbt  of  ^'  one  chief  judge,  and 
two  tttheif  judges,  called  «  the  .Lords  Couir 
missioners  of  the  Jury  Court  in  Civil  Causes,'' 
^  and  hold  their  said  offices  odvjkLifi.  If  the  bn^> 
^'  Bjsnt  or  any  other  act  under  which  they  sliall 
^  be!  eotanissioners  sAall  so  lon^  continue  or  od 
^'  cv^pam.^  ^  Originally  th0|r  appoinj[;ineii(  l^as 
by  odaunissiQii  under  the  great.  seaL  ^'  In  case 
^  <if  fliture  vaciftncies,  tlie  saAie  are  eMered  to 
^'  he  fiUed  iip  by  a  lettW.  from  hW  Alajesty,  his 
^*  IMrs  and  successors;  directed  to  the  President 
^*  and  Spuatoi^  pf  the  College  of  Justice.**' 
Andiit  it  enactec^  ^  that  the  persons  so  to  be 
*'  nominated  shall  be  Senators  of  the  Colfege  of 
f^  J^tlce,  or  1^0119  bi'  the  Court  of  !Ei^hequer 
«*  in-IScMland ;  and  that  tbay  ^all  always  be ^ 
^*  t^fi  Gme  of  their  noaiin&tlon  qualified  to  be 
^^  JSeoators  of  the  College  of  Justice.^  ^ 

.  In  every  thipg  relating  to  ihe  Jury^  as  well 
m  to  the  mode  of  tria^  the  constitutum  and 
pr9c6c^  of  this  court  have  been  fratiied  as  near- 
ly  on  the  English  model,  as  the  principles  and 
tenets  of  Scottish  law  wonld  permit.  The  most 
prmninent  feature  of  resemblance  is  in  the  nuni- 
lier  of  jurors,  and  the  unanimity  required  in  their 
verdict.  Why  an  even  number  such  as^iwelpe 
ahonld  have  been  fixed  upon,  ,or  why  it  should 
have  been  deemed  necessary  that  these  twelve 

9  Ibid. 

« nrfd.  g  11. 
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should  fi^ree  in  tbeir  opinion/  is  at  first  sigh*^  ^t 
hM  at  all  apparent.    And,  certainty,  there  ir 


^f^Vb»  mtftnlmMU  wtlkMci  o£  hnhe  leaus- tabufe. prevailed «tAi 
^SfOt  in  this  country  as  well  as  in  England*     In  the  book*  of 
li^ilaib  Majettatem,  and  other  ancient  atithoritiet«  theii^  occur 
^nent  frooAi  of  this.    Thusi'  It  If  dfdiBedi  that  **  imth^iiiijail  mez= 
**  neighbours,  or  of  the  court,  quha  sail  tweare  the  great  ceth  in  pr*> 
•^  sence  of  the  parties,  that  they  saU  declare  qnhllk  of  them  bee 
•^  yfefat  la  their  p4fitloti."«-*<  Gif  Mtte  sije^^te  aae  portta,  i 
*•  fdr  ane  M^r,  pthers  sail  be  admitted,  irntUl  tmfh$  at  the.lcMk 
**  fpund  of  one  mind,  and  concord  for  either  of  itie  parties.**     (ffi         i 
3tij.  h.  i,  cap.  tip  g  4,  And  11);    Likewise  andek^tl^  briefer  of ! 
mbBBtiie,  j&i;.  the  assise  w«#  usqaUy^f  12,  ^•f  fM.mgntfd 
Caegi  Maj.  et  Quon.  Attach*  ^tc.  pof^mj.    But  Qlasirfku^  s^ems         ta 
thiniL,'that  tfiit  may  chiefly  have  beeA'in  tltose'  fbrmi/ W  proceedL  :mig 
«liteh>Auraneestonb<i^rawedfxbintheBngHfb.   (Bcmbinyhii 
■Api^P^m).)  .  ,-,  ..;    ',:,::::>  ^.-  .,^.;  ^:;.  , 

Generally  spealcin^,  however,  th<^  practice  m  this  countiy  was 
fhihr  Indeterminate.    Prom  ^e  old  Itr^  of*  Keneik  Macalpln  '(% 
pii.SM),  the  assise  might  con^'of- ««.  wtmn^  ffwle^^ 


•*  iodot,  out  nunurp  majori.  ipffdo  U  impar  JkerU^'*  and  bsnte  a  w< 


diet  by  majority  may  be  presumed.  '  ■*  The  recognition  of  mlJHik  Sty 
•<  was  by  8.    (Re^.  Maj.  k  ill,  c  82>:    In^'  som^  af  tht  farlBvcs  »«:H1 
*<  issuable  from  Chancery,  the  number  of  the  inquest  is  speciiled;       ii* 
**  Others  it  is  left  mdefinite.    By  a  retour  of  service  in  1271,  (r^^n 
**  the  sheriffdom  of  Dumbarton,  on  a  brieve  bf  Chancery,  (Ap|[u»    ^ 
**  Ersiclne's  Instit),  it  appears  that  the  inquest  was  coMpoaed  of       ^ 
**  persons^    la  criminal  pursuits  the  number  of  assisours  raried^     '^^ 
**  ancient  times,  from  9  to  17.    (Hume,  Trial  for  Crimes,  voL  ii^     P* 
*«  9t).   The  assize  for  trial  of  wiMuI  error  of  assisows  was  25.    TC"^« 
**  borgesses  who  Arom  12  to  16  in  number  formed  with  the  chiB-^^ 
**  berlain  the  ancient  court  of  the  four  burghs,  may  also  beconside^^^ 
•«  in  truth  as  an  assizei  And  the  number  appointed  by  1508,  €.^5^.-      ^^ 
**  betet  apoo  the  folsmg  of  dooms  before  the  Parliament,  as  ferme-^^^^ 
•*  refierred  to,  was  firom  30  to  40."    (Glasaford,  vi  n^wv,  p.  874). 

Ultimately,  however,  the  usual  number  seems  to  have  been  fixed       ^  ^ 
15b  This  is  the  number  of  the  assize  in  the  present  Court  of  Juatlnia^c^^'^'^ 
It  Is  likewise  the  number  in  serving  all  the  modem  brieves.     In  t 
service  of  heirs,  we  are  informed  by  Erskine,  that  "  the  inquest 
**  always  consisted  of  an  odd  number,  that  an  equality  of  voi< 
■■  might  not  make  the  verdict  doubtful,  sometimes  tewenieen^  ,soi 
*^  times  thirteen  ;  but  it  appears  that,  by  the  later  practice,  the  nui^  -^ 
•«  ber  has  been  fixed  to  fifteen^  as  far  back  as  Craig's  time :  LibJ     ^ 
♦•  Dv^.  17,  §  27."    (Ersk.  b.  Ui,  U  8,  §  59). 
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somethings  so  extremely  absurd  in  the  very  idea 

of .  a  compulsory  (Agreement,  that  we  may  well 

conclude  with  the  learned  annotator  on  Sir 

William  Blackstone,— that  *<  the  unanimity  of 

^*  twiehre  then,  so  repugnant  to  all  experience  of 

bmkiaii  conduct,  passions^  add  understandings, 

could  hardly  in  any  age  Udve  been  introduced 

iaJtb  practice  by  a  deliberate  act  of  the  1^^- 
«:ture."'  •■  ..,-...,-...••..    .. 

•  •     •  . 

'  It  is  not  improbable,  that  both  the"  requisite 
of  Unahimiiy  and' the  limitation  in  the  number 
of 'Juitirs,  ^r^  to  be  traced  to  the^-sHttie  soiircei 
A  writer  of  no  mean  prettosioiis,-  who  ilourish- 
ei^tbtrardstiie  close  of  the  17th  cobttiry,  lias 
with  the '  utmdst  gravity  and  seriousness  at^ 
tempted  to ' e^^laih  the  difficufty  in'  this  way ^— 
*^  In  anklogy^^^says  he,  "  of  late  the  Jury  is  re- 
^  duced'to  the  nu^tfer^ttf  twelve,  like  as  Hie  pro* 
**:phetglwere  twelve  to  foretell  the  truth ; — ^the 
^•Apostles -twelve,' to  preach  the  truth; — ^the 
"^  discoverers'  twelve,  sent  into  Canaan  to  seek 

•f*  .  '■   1/.-     I    :  '         '■.'..■ 

'. .  Than  1^  verdict  by  nutjoriiyt  Itkevi^e,  camt  latterly  to  be  the  cou 
tfMn»  appears  from  a  passage  in  Balfour ;  where  it  is  said  to  have 
iMen  es^pressly  decided,  that  •*  gif  the  persoiinis  of  inqueist  bels  dis- 
**  erepant,  contrare  UDto  uther,  and  equalUe  divydit  in  thair  delivetw 
**  ance  and  determinatioun»  except  only  the  chancellar  and  odd  man 
**  of  the  inqueisti  quha  refusis  to  give  his  vote,  alledgeand  that  nane 
^  of  the  saidis  pairties  hes  justlie  decernit  in  the  matter,  and  that  he 
**  in  his  conscience  is  not  perswadit  nor  inclynit  to  ather  of  thair  deli- 
'«*  verances ;  hi  this  cats,  he  may  be  chargit  and  compellit  be  the  Lordit 
**  letteris*  to  deliver  with  the  ane  half  of  the  assise,  or  with  the  ixther» 
**  notwithstanding  his  alledgeance  foirsaid.  6,  Mart.  iS$4tf  Dotkf- 
«•  pace  contra  L.  Oliphant."    Balfour,  p.  2S8. 

»  Blackst.  Comm.  voU  lii,  p.  376,  Note  (20),  by  Professor  Chri«ti> 
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^  dnd  report  the  truth ;— and  the  stones  iwAft, 
^  that  the  heavenly  Hierusalem  is  built  on  :-^ 
<'  And  as  the  judges  were  twelve  anciently  to 
<<  try  and  determine  matters  of  law ;  and  al- 
*'  ways  when  there  is  any  waging  law^  there 
<<  must  be  twdve  to  swear  in  it ;  and  dso  as 
<<  for  matters  of  state,  there  were  fdmerly 
<<  twelve  councillors  of  state.  And  any  thing 
**  now  which  any  jury  can  be  said  to  do,  miu 
*^  have  the  joint  consent  of  twelve,  else  it's, 
^  cdnstmction  of  law,  not  the  doing  of  the  jury, 
M  but  of  private  persons,  and  void.'*  *  The 
explanatiim,  however,  seems  to  be,  that  althoU; 
by  the  original  constitution  of  the  courts  of  aaaize, 
and  so  long  as  the  proper  feudal  suitors 
to.be  the  assizors,  a  majority  was  in  the  gede; 
ca»e  entitled  to  decide,  yet  it  was  alwaya 
thb  qualification,  that  there  should  be  twelve 
letui  to  concur  in  the  vinrdict.  In :  every  caae, 
therefore,  <*  if  twelve  only  appeatedii  it  felhMveC^ 
<<  as  a  necessary  consequence,  that  to  act  witl^^ 
«'  effect,  they  must  have  been  unanimous. 
<<  as  less  than  twelve,  if  twelve  or  mcnre 
**  present,  could  pronounce  no  effective 
« «  wb^n  twelve  only  were  sworn,  their  unaoinii--^ 
^<  ty  became  indiqiensable.''  "^ 

€  «<  Onfde  to,  Englisb  Juries,  by  a  person  of  qualitj,"  (Lord  Soi** 
niert)f  p-  10,  !!• 

«  Black*  CoflOiB.  ToL  iii,  p.  376,  Note  (SO),  by  VniniKK  ChrJsti--' 
Mk  la  illMtiation  of  this  dcdactioii»  the  ProletMr  reftn  to  -dillbr' 
jtnt  cases  known  in  practice.-***  The  grmtd  uuhgt**  he  aaja,  M  waigh^ 
•'  bave  consisted  of  more  than  twelvet  jpet  the  verdict  muat  ]miv9 
"  been  giveq  bj  twelve  or  more ;  and  if  twelve  did  not  agree,  th» 
'*<  asslM  was  siilbrvedy  that  is,  others  were  added^  till  twelve  did  oon^ 


f» 


S85 


With  the  speculative  question^  whether  this 
unammitj-  be  reallj-  attended  with  advantage  in 
the  decision  of  the  cause,  we  have  nothing  to 
do.  Tlie  experience  of  £ngland  seems  at  least 
to  afford  ample  security,  that  it  can  do  no  harm. 
It  has  been  argued,  **  that  wliat  maj  appear  to 
^  be  absurd  in  theoiy,  may  be  perfectly  sound 
^  and  consistent  in  practice.^  ^  And  supported 
as  it  is  by  the  authority  of  so  many  high  and 
respectable  names,  we  may  rest  satisfied,  that 
the  system  as  it  stands,  is  sufficiently  adapted 
fyt  every  reasonable  and  practical  purpose. 

Whether  Jury  trial  (now  that  the  experiment 
of  its  revival  has  been  made)  shall  flourish  Mn 
this  country,  it  seems  yet  too  early  to  decide. 
Tiie  present  institution,  we  must  keep  in  mind, 
labours  under  many  disadvantages.  It  is,  in  a 
manner,  but  yet  in  its  infancy ;  and  all  its  forms 
are  in  some  degree  to  be  learned.    The  experi- 
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jem>  See  1.  Reeve^i  HuL  o/Eng.  Law,  241,  480.  This  was  a  ma-* 
**  joritjr»  and  riot  unanimity.  A  grand  jury  may  consist  of  any  num<« 
<*  ^r  ftom  twelve  to  twenty -three  inclusive,  but  a  presentment 
«<  o^ght  not  to  be  made  by  less  than  twelve.  8.  J^ofe,  P.  C.  16K 
**  The  same  is  also  true  of  an  inqui^tion  before  the  coroner,  tn  the 
•*  High  Court  of  ParUammt,  and  the  Court  of  the  Lord  Hig^  Sitw^ 
**  ardf  a  peer  may  be  convicted  by  the  greater  number;  yet  there 
*'  can  be  no  conviction  unless  the  greater  number  consists  at  least  of 
**  twelve.  3i  Inst.  30.  KtHyng,  56*  Moore,  62%  Under  a  commtt" 
■*  tton  0f/ifmie^- the  jury  was  seventeen,  but  twelve  Joined  in  tiie  ver* 
**  diet.  5.  Fes.  Jmn*  4^.  A  jury  upon  a  writ  of  ift^ry,  may  be 
•*  more  than  twelve.** 

f  The  same  train  of  illustration  might  be  followed  out  In  our  own 
elder  autboctties.  Thus,  We  have  the  4ifffbreenwit  of  the  assize^  the 
Mqnisite  of  **  tuthe  at  the  least  being  of  ane  mind  and  concord**' 
Ac  Ac.  (Beg.  Maj.  >  i,  cap.  19»  etpattim), 

^  Beport  of  Committee  of  Faculty  of  Advocates  in  IS07,  p.  St» 


286 


ence  of  time  will,  no  doubts  suggest  many  i'm* 
provements ;  and  may  remove  something  at 
least  of  that  overloaded  machinery,  with  which 
it  is  at  present  encumbered*  When  practition- 
ers of  every  class  shall  have  become  familiar 
with  its  procedure ;  when  some  means  shall  have 
been  devised  for  diminishing  the  heavy  burden  of 
expence ;  and  when  the  Court  itself  shall  be  no 
longer  the  mere  appendage  of  another  tribunal, 
but  shall  have  a  separate  jurisdiction,  and  in- 
dependent functions  of  its  own ;  then,  indeed, 
will  there  occur  a  fair  opportunity  of  deciding 
on  its  merits,  and  judging  of  its  future  success. 

In  the  meanwhile,  though  it  be  impossi* 
ble  to  go  the  full  length  of  all  those  extrava- 
gant eulogies ""  which  have  from  time  to  time 
been  heaped  on  the  system  of  Jury  trial  in  ge« 
neral,  it  seems,  on  the  other  hand,  equally  im- 
possible to  deny  that  that  system  is  attended 
with  great  and  important  advantages/  An  e- 
minent  Judge,  now  no  more,^  has  stated  the 
principal  of  these  to  be,  "  1.  That  the  parole 
"  evidence  of  facts  is  taken  in  presence  of  those 

*  The  praisest  in  particular,  bestowed  on  Jury  trial  by  Judg^  Black* 
stone  throughout  the  wh«le  of  his  work»  are  sometimes  so  fulsome  and 
blindly  indisci'iminate,  as  almost  to  engender  a  feeling  of  disgust. 

7  In  the  Edinburgh  Review,  vol.  ix,»  art.  15,  are  contained  some 
very  judicious  and  impartial  observations  on  the  comparative  ad  van* 
tages  of  civil  trials,  with  and  without  the  intervention  of  a  Jury. 

*  The  late  Lord  ATeadowbani:,  in  whom  the  country  sustained  a 
loss  not  easily  repaired.  He  was  a  scholar  of  no  mean  acquire* 
ment's,  a  sound  and  original  thinker,  an  acute  and  ingeBiaos  ica-. 
soner,  an  experienced  lawyer,  an  indefatigable  judges  and  a  UJberal 
and  independent  man* 
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«*.' wiio^ctedde  on  it ;  and  that .  tiie  trouble,  ind 
H  e^tieiise  of  mlidi  disGussioa  in  review  is  saved 
^  to  the  country;  and:  at  the  same: time  suffi« 
cient  satisfaction  given  to  the  parties  and  the 
public,  as  to  the  di9e  considefatioia  of  xsauses : — » 
S..  That  {practitioners  are  under  the  necessity 
^f  of  .preparijDg  causes  where  fact  is  ^concerned* 
^  Cor  being  decided  at  one  trial ;  and  the  facili* 
^  ties  of  reconsideration  are  in  a  gieat  measure 
*'  cuit  off: — 3.  Tba^t  an  intercourse  is  created  be- 
*'  tween  courts  of.  justice  and  persons  of  ability 
^'  in  the  agricultural,  manufacturing,  and  com-. 
*'  mercial  lines  of  life,  from  which  great  I^nefits 
**  have  been  derived  in  England,  both  to  the 
improvement  of  the  law,  and  better  admini- 
stration  of  Justice,  in  the  adaptation  of  prac« 
^  tice  to  the  existing  state  of  affairs,*  and  in 
''  producing  a  general  knowledge  throughout 
^'  the  country  of  that  practice,  and  satisfaction 
'^  with,  and  confidence  in,  the  exertions  of  the 
^'  judges  for  the  discharge  of  their  duty."  * 

To  these  advantages  it  may  be  added,  that  in 
BO  way  so  well  as  by  Jury  trial  is  that  separa- 
tion to  be  attained  between  the  law  and  the 
fact,  which  is  so  necessary  to  the  precision  and 
distinctness  of  the  judgment,  and  which  goes  so 
&r  to  fix  legal  precedents  on  a  sound,  uniform, 

*  **  It  was  mainJy  bjr  this  me^ns,  that  Lord  Mansfield  was  enabled 
*<  to  create  a  law-merchant  for  an  age  of  advanced  civilization ;  and 
**  to  bequeath  to  his  country  that  great  production  of  his  unrivalled 
**  talents*  as  a  judge,  and  a  master  in  the  science  of  jurisprudence.*' 

•  ••  Considerations  on  the  introduction  of  Jury  Trial  in  Civil  Causes 
«•  into  Scotland,"  5d  edit.  1815,  p.  6  and  7. 


«  juries **"  V    and  thew  ***«       h  a*  m»gV ^-* ' 
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..  itt»pro»e^'  81^  ^^y^^  erred  in        .^^  ^ 
-  the  te^»  *f  Xthan  a  ^°7  „u„  make*  H«»»T  *^j 

.  and  never  f  ^^^f  v^ben  x.i«^e«e.^       ^ 

-  ^^tSl  P-*°^!:,,fbe?ote,tbey  i-T;^^^ 
«•  mg  ^^  *^      r  the  matter  ^^     ^t*«prve,  rc^^*" 

-  tet,  «»*  J"r!«„,  5k.  o*m*         ^fc  bdp 
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^ks  qtddem  contra  duos;  octdiplus  ocuh 

^Two  to  one  is  odds  at  foot-balL    And,  non 

tmnes  sed  pauci  detipi  out  decipere  possunt. 

*  The  fewer  may  the  more  easily  deceive  or  be 

deceived.    Quandoque  bonus  dormitat  Home^ 

^*  rus*    Nemo  sine  ermine  vivit.    Htmanum  etf 

^  errare.    It's  natural  for  man  to  err.    None's 

"^  without  fault ;  and  the  surest  foot  may  slip.'^  ^ 

^  Guide  to  Bo^ith  Juriety  i^bove  tetered  tOy  pi  19»  14» 
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BEFORE 

THE  JURY  COURT. 


PART  II. 


OF  THE  PROCEEDINGS. 


CHAP.  I. 

6P  tUJL  JUDGES  e  AND  OF  THB  SITTINGS  OF  THfi 

OOUBT. 

A.S  tbe  Jury  Court  is  at  present  constitutedt 
tbe  preliminary  stages  of  every  process  which 
comes  before  it  must  be  matured  elsewhere. 
Its  cases  do  not  ori^nate  within  itself;  nor  can 
it  even  be  known^  when  these  cases  are  first 
commenced,  whether  they  shall  ever  come  be- 
fore it  or  not. 

It  is  the  same  with  regard  to  the  last  stages 
of  procedure.     For  as  no  suit  can  be  com** 
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mencedy  so  neither  can  it  be  ended  in  the  Jury . 
Court.  That  Court  has,  in  fact,  only  to  per- 
form certain  ministerial  functions.  Cases  are 
remitted  to  it  from  other  Courts,  to  ascertain 
and  determine  trpon  matters  of  fact ;  and  these 
matters  of  fact  being  once  settled  by  the  ver- 
dict of  a  Jury,  the  cases  return  to  the  Courts 
from  whii^h  they  came  >-^in  order  to  have  the 
law  applied  to  the  verdict 'r-^iMl  that  proper 
execution  may  follow. 

Cases  may  be  remitted  to  the  Jury  Court 
from  the  High  Court  of  Admiralty ;  the  Outer 
and  Inner  Houses  of  the  Court  of  Session  ;  mad 
even,  in  the  last  staig^e  of  appeal^  from  the 
House  of  Peers  itself. 

When  a  cause  is  to  be  remitted  from  the 
Court  of  Admiralty,  or  frond  the  Outer  House,* 
it  is  not  the  Judge-Admiral  or  the  Lord  Or« 
dinary  ^ho  ultimately  decides  on  the  ^opriety 
of  the  remit.  That  duty  is  limited^  by  the  sta- 
tute, to  one  or  other  Division  of  the  Inner 
House.  What  the  Lorrf  Ordinary  or  Judge- 
Admiral  does,  is,  to  report,--(the  former,  *^  t;er0- 

*  The  Lord  Ordinary  on  the  Bill^  is  included  under  this  expressioiih 
In  his  proper  capacity  as  Judge  in  the  Bin-Chamber,-  he  cany  of 
course,  have  no  cases  to  transmit  to  the  Jury  Court :  dut*  undisr  tbe 
present  system,  judging  as  he  does  in  many  cases  of  sequestration^ 
and  other  matters  specially  remitted  to  him  from  the  Inner  Houae, 
there  may  occur  points  of  fact,  which  he  may  think  it  expedient  to 
have  expiscated  by  the  verdict  of  a  Jury.  In  such  a  case,  **  the  re« 
**  port  of  the  Lord  Ordinary  on  the  Bills  shall  be  to  the  Division  by 
**  whom  the  cause  was  remitted  to  him.*'  (A.  S.  9th  December  1815, 
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f*  ally^  to  the  Division  of  the  Court  to  which 
*<  such  (hrdinaiy  belongs/'  *  the  latter,  <*  in 
**  vnHHng,^  to  either  of  the  Divisions"  *'), — **  the 
«« circumstances  of  every  case  that  appears  to 
^<  him  to  be  a  case  in  which  an  issue  should 
^  be  directed  to  be  tried  by  a  Jury,— in  order 
^^  that .  ihe  Division  may  direct  ^uch  issue,  or 
^'  ifH'der  the  cause  to  proceed  in  manner  an4 
^  form,  as  practised"  *  before  the  institutign  of 
the  Jury  .Qoui-t. 

When  the  cause  to  be  retfiitted  is  actually  in 
dependence  before  one  or  other  Division  of  the 
Inner  House  itself,  there  is,  of  course,  no  need 
for  a  report  either  verbal  or  written.  In  that 
case,  it' is  declared  ^'  lawful  for  either  Division 
^  of  the  Court  of  Session,  in  all  causes  that 
may  be  brought  before  them  during  the  con«^ 
tinuance  of  this"  (the  Jury  Court)  ^f  act,  wliere- 
in  m4^ter5  of  fact  are  to  be  proved,  to  order 
and  direct,  by  special  interlocutor,  9uch  issues> 
as  miky  appear  j;o  them  expedient  for  the  due 
^^  adnunistration  of  justice,  to  be  sent  to  the 
said  (Jury)  Court,  that  such  issues  may  be 
there  tried  by  a  Jury."  • 
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^  55  Geo.  in,  c.  42,  §  2. 

«  n>ld.  §  3.    By  the  act  of  sederunt  ezplanttory  x)f  this  secttoo 
of  the  statute,  it  is  enacted,  that  ••  the  report  of  the  Judge  of 
»•  the  High  Court  of  Admiralty  shall  be  to  the  Divisioins  aUermU^^ 
««  beginmog  with  the  First  Division.'*    (A.  S.  9th  Deceniber  1815|. 
§6). 

'  55  Geo.  Ill,  c.  42, 1  2  and  3. 

•  Ibid.  §  1. 
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lo   the    cases    hitherto  noticed^   it  is  di^ 
cretionary  with   the   Divisions   of  the    Umet 
House^  whether  a  caose  AaH  be  nnatidA  ftit 
tAsA  by  Jttry  or  not    But  where  the  eanw  bas 
come  the  length  of  appeal  in  tbe«HbuM  of 
Peers,  the  Dirisfons^  of  the  Court  of  Sembu 
httve  no  laaget  any  disctetian  to  Meiefcb.   The 
remit)  it  is  true,  must  stiH  come  ikrcmgH  fhefin ; 
but  tiMtt  a  remit  shaU  be  made^  and  the  tertisr 
and  substance  of  that  remit,  are  mattevs  W* 
tirely  under  controul  of  the  Court  of  A{q)eaf 
Itself.  The  enactment,  on  this  suligecty  decUnfes  it 
to  *'  be  lawful  lot  the  House  of  Lords^  n  renit^ 
^  tiflg*  to  the  Court  of  Session  any  cwiser  wUd 
^<  is  ifow,  of  shall  hereafter  cone  beflx^  tiis 
*^  said  House  by  appeal  from  the  'sasi  Cdiiit  oft 
^  Ses«k^,  to  msihict  the  Ditision^^  of  th«  «df 
^  Coifirt  of  Session  to  which  the  ckwui  Is 
^  mittedv  ttf  order  a(td  dh^ect  sudi  issiie  or  Is- 
^  sues  83  the  sdid  House  of  Lords  sAialt  thiak 
^  fit,  tb  be  transmitted  to  the  iiaid  ConMtts^ 
«  siotiers,**  (of  the  Jury  Court),  ••  for  the  pur- 
^  pose  of  beings  tried  by  a  Jeay^  ia^  nUniMif  dir 
*«  rected  by  this  act.**  ^ 

It  did  not  seem  out  of  place,  in  treating  of 
the  Judges  of  the  Jury  Court,  to  tske  hotfee  df 
those  other  Courts,  under  whom  so  much  4f  the 
progress  of  every  Jury  cause  must,  at  various 
stages,  be  carried  on.  Bat  fbe  proper  Judges  of 
the  Jury  Court  are  the  <^  chief  Judge,  and  tWo 

'  66  Geo.  III»  c.  42,  §  19. 
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^  AtlmAr  Judges^  befot^  #bMi  tke  Uriof  6f  issties 
**  may/'  under  the  statute,  ^  be  ^|k^  and  <Sake 
^*  place ;"  and  who  are  styled  in  the  statute, 
^  tiie  Ldtib  C^mmi^ioiierir  of  (hd  Inrf  G6urt 

•  •     •  * 

Uddiet-  these  Coihtnd^kimiri^  ^  tie  trhA  cf  aU 
•'  iiislii^i  may  be  Imd^  Md  tAke  plao^,  Md  dkall 
^  be  gMd  att^  effe(2tiMt  Ih  thd  la^/whetlm  the 
^sMiie  h  condbMed  in  pf^lfdHoe  of  OfM^M-cnr 
<«  more  than  bne^  of  the  &Ai(3l  thiri^l^  eMMAiMAon- 
^'  ers."  ^ 

•         •  •  "  - 

"  Bi  all  cA^ti,  in  tfrbich  th^  CM^  CoiMMs- 
^  ili«M^  ^faall  be  pi^^esill,  $tch  Chtef  Cdttrniii- 
^^  filetier  ^haB  be  the  pr^idiAg  Jifdg^  i  itui  in 
<*  hid  absence,  if  the  twe>  other  CoHiitotSdieiiei's 
^^  shell  be  present,  such^  of^  «hie  two  OoiMiisiibti- 
^  ers  shall  be  iShe  piN^iilg^  Jtidge  ai^*  ^atl  be 
^  firilt  %»  the  order  of  their  appointment*'' ^ 

As  td  the  maniiet  of  Voting,  Hf  iis  ei»aeted, 
tbai  ^*  iik  all  cases  in  whiehr  ihe  tAid  three  Ceitt- 
^  nrissioners  shall  be  preseM  inCmkt^  Md  aDy 
<'  difference  of  opinion  slha^  a^ise/ tke^  ttltltter 
'<  shall  be  determined  by  the  majority.  But 
^  when  ttro*  e^  the  sakt  CMMnitlsiettei«  ayt  pre* 
^mMih  CcMtt,  and  they  sl^tt  (fifier  m  djilAtoil, 


»»  Ibid.  §  13.     • 
i  Ibid. 


'*  Judge  {tfesiding 
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uall  be  determined  .by  th^^ 
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In  time  of  session,  issues  can  be  tried  only  at 
Edinburgh.  In  vacation  time»  they  may  be 
tried  ^^  at  Edinburgh^  and  at  such  circuit 
^^  towns,  as  in  the  opinion  of  the  said  Court  of 
^  Commissioners  the  circumstances  of  ihe  case 
^  may  require,  at  such  time  in  the  spring  an^ 
^  autumn  vacations  immediately  after  such  is- 
^  sue  is  directed,  as  they  shall  appoint." ' 

As  to  the  place  where  the  Jury  Court  shall 
hold  their  meetings,  it  is  enac(ed|a  *^  that  the 
^  said  Jury  Court  shall  be  entitled  to  assi^ble 
<<  and  meet  for  the  purpose  of  trying  an  is^we  or 
^'  issues  to  be  directed  as  afqresaid ; — ^At,  JSdit^ 
<<  Imrgh, — ^in  either  of  the  rooms  now  appropfiat- 
**  ed  to  the  First  and  Second  Divisions  of  the 
^  Court  of  Session,  or  in  the  roon^  used  by  the 
•*  Court  of  Exchequer  for  Jury  triijs ; — ^And 
**  at  other  plac^Si^n  the  circuit-court  of  Justi- 
^  ciary,  the  sheriff-courts,  or  any  other  place 
''  suitable  and  proper,  as  circumstances  and  the 
•*  convenience  of  those  Courts  may  admit."  " 

The  time  of  meeting  is  regulated  by  the 
Commissioners  of  the  Jury  Court  themselves^ 

k  55  Geo.  in,  c  42,  §  14. 

>  Ibid.  §  15. 
n  lUd.  §  4I« 
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ff  At  all  times  when  the  Judges  of  the  Jury 
f*  Court  shall  fix  tl^eir  days  of  sitting  in  Edin- 
<<  burgh  during  the  winter  and  summer  sesr 
^  sionsy  and  likewise  during  the  spring  and  au- 
^*  tumn  vacations,  they  shall  give  twenty-one 
ff  days  notice  thereof,  by  having  the  same  affix- 
<^  ed  upon  a  board,  to  be  hung,  as  often  as  sitr 
^  tings  are  appointed,  upon  the  wall  of  the 
'^  Outer  Parliament-House,  and  in  the  lobby  of 
<*  t)xp  jCoupt  of  Pxc^equer,  signed  with  ^  n^me 
f  *  of  a  plerk  of  the  Jury  Court.**  ^ 

.  ^^  They  shall  give  similar  nptic^  of  the  timp 
^  and  place  of  their  sitting  at  the  circuit  towns^ 
^  (spedfying  the  towns),  to  be  put  up  apd  pubr 
^  Ushed,  in  manner  foresaid,  twenty-one  days 
f^  befof*e  ^he  time  fixed  for  holding  such  circuit : 
f  f  And  all  sugh  notices  to  be  affixed  and  publishr 
f*  ed  as""  aforpsaid,  shall  li)$:ewise  be  affixed  upon 
^f  the  door  of  the  coprt-bouse  of  the  circuit- 
^(  towp  where  the  causes  are  to  be  tried,  and  oi^ 

*   •  •         •  • 

*f  (lie  door  of  t[ie  sjieriff's  coyrt  in  the  other 
*'  county  towns  of  the  circuit,  fourtieen  days  bcr 
*^  fore  the  holding  such  circuit. 


»o 


**  The  original  copy  of  all  such  notices  shall 
«*  be  ^uly  sigqed  by  a  clerk  of  the  Jury  Court, 
^*  and  filied  in  the  office  of  the  said  Court  at  the 
**  time  of  making  the  order,  to  which  recourse 
•<  may  always  be  had  by  parties  or  their  agents^ 
^^  at  regular  ofl^ice-hours."  ^ 

»  A.  8.  9th  December  1815,  §  7. 
•  Ibid. 

^  ma. 
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CHAP.  11. 


OP  ttatt  JlfftV. 


±niLJiK  are  two  shorts  of  Jdfte^  bdbre  whom 
cA^es  in  the  Jufy  Court  may  be  tried^-^^-a  com- 
tnan  aticf  a  special  Jury. 

The  common  Jury  is  summoned,  '^  ite  the  same 
^^  manner  as  the  Jury  is  at  present  Summoned 
**  to  the  High  Court  of  Justiciary.''     It  is  enf- 
aeted,  **  th^t  such  summons  shall  issue  by  riritue 
^*  of  an  authority  or  jwccept  sfgnetf  by  ^  dferk 
^  of  the  Jury  dout't ;  and  that  immediate^,  tp- 
'*•  on  receipt  of  the.  said  authority  or  precept, 
^  the  ^eriff,  steWart,  or  other  officer  or  ofllcers 
employed  to  return  Juries  to  the  High  Court 
of  Justiciary,  shall  make  out  a  li^t  eontaitting 
^  the  christian   and  surnames,  additions  and 
^  places  of  abode,  of  a  competent  number  of  per- 
*^  sons  qualified  to  be  Jurors,  and  s^all  retura 
^  the  said  list  to  the  clerk  of  the  Jury  Court, 
annexed  to  the*  said  authority  or  precept,  with- 
out delay,  the  names  of  the  same  persons  being 
always  inserted  in  the  lists-  iinnexed  to  each 
authority  or  precept  issued  hy  the  derk  of  tlie 
i'  Jury  Court  in  manner  aforesaid ;  which  num- 
'*  ber  of  Jurors  shall  hot  be  less  than  thirty-six 
**  in  any  county,  city,  town,  or  place,  nor  more 
**  than  fifty ;  ^  and  that  the  persons  named  in  the 

*  «  The  number  in  Edinburgh  is  usually  lhirt)r«8ix»  viz.  twenty- 
*•  six  from  Edinburgh,  and  five  from  each  of  the  counties  of  Bast 

«•  and 
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**  said  lists  sliaU  be  gunmofi^  to  serre  ts  Jtur- 
*^  ors  for  the  trial  of  such  issues  within  the  cbtitf- 
^'  ties>  cities,  towns^  or  places  nam^d  in  Moh 
'^  jmthorities  or  precepts  respectively,  Md  iio 
•^dtheiis;*''*' 

The  tpedal  J«ry  iirast  be  '*  cbcusea  fiibfli 
^  persons  pacing  cess  in  the  cmmtyr  iity^ 
^^  iowp,  or  place,  from  which  socfa  Jt»y  ^all 
^  be  takeiH  upon^  lOOl.  of  raloed  rent,  or  pay- 
**  iivg  assessed  ta^s  to  the  crown,  on  a  house 
•^  of  the  rent  of  80lv  sterling  by  the  year***  *"  It 
is  rtMnrded  in  the  ^une  ntanner^  ^  as  the 
**  cdiMfion  Juries.'^ '  And  ''  in  order  to  seet^f  e 
^  4ie  return  of  Jurymen  qpialified  to  he  spMial 

•«  and  West  LoOiikin.  CM  tlie  cireuftst  tbe  nuiidier  ufiiidDr  itttimcd 
M .  is  either  thirt j-sn  or  forty-five,  to  correspond  with  the  Justidaiy 
**  Jury,  the  same  persons  being  sometimes  summoned  £6r  ttoth 
«*  CcKirtSi  ]'#  cIm  buskien  at  the  i^^it  is  a6t  tueb  sM  te  fetider  it 
•*  in^nveilienl  lor  the  smne  Jury  to  attend  both  Courtsi**  (RateellB 
JPoma  of  Process  before  the  Jury  Court,  p.  37). 

•  55  Geo.  rn,  cap.  42,  §  20. 

•  HbM.  §2^  \ 

^.  That  is  to  say,  •*  by  the  sherfo;.  8l£\ir»t,  or  ottler  offieei*  dr  ct^ 
**  ficers,  by  virtue  of  an  authority  or  precept  signed  by  the  clerk  of 
••,  the  Jifry  Court." 

Thcf  special  Jury  is  grented'only  dn  an-expreSs^ap^dtflSoti  ff<»b  the 
paiPtie»»  (Mffi^i  Cliapu,  vi,  Scot.  1,  Art^  ih  "  Afid  the  okrkf of  ll^o'lbixjr 
**  Cmurtt^t^ptm.inUmatum  by  the  clerk  of  Session  to  the  process,  (if  the 
*^  afiplicdtion  for  a  s^i&I  ^ry  iS  to  A  DiViSiod  df  the  Cotii^  of  SdfcafoH); 
*•  «r  ttpM  flie  «pplicafti(ttt  biting  totade  td  Vbef^jostjt  Coort,  shall  MW^ 
•*  diiridli^roa  th«  ondflr  fer  such  Jury  being  granted,,  notify  the  order  of 
<<  the  Court  to  the  sheriffl^^epute,  their  substitutes,  or  officers  in  the 
^  district,  lh>tt  wirsnee  tile  wpt^kX  <^By  far  ta  c6me,  requiring  then^ 
•*  within  48  hours,  to  return  to  the  office  of  the  Jury  Court  thirty-six 
**  persons  qualified  to  be  special  Jui^neiH"  tAA  S.  9th  December 
1815,  g  15). 

•  55  Geo.  Ill,  c.  43,  g  24w 
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^  Ti'rymen,  as  herein  before  provided^  the  she^ 
*f  riff,  Stewart)  or  proper  officer  or  officers  em- 
f^  ployed  to  return  Juries  to  the  High  Court .  of 
f*  Justiciary,  shall  immediately  after  the  passing 
^*  of  this  act,  and  afterwards,  on  or  before  the 
'^  first  day  in  the  month  of  January  in  each 
f*  year,  make  up  a  roll  of  all  persops  within 
*^  their  district  so  qualified  as  special  Jurymen 
^*  in  the  immediately  preceding  year»  by  paying* 
<<  cess  in  the  county,  city,  or  town,  in  which 
such  persons  reside,  upon  lOOL  of  valued  rent, 
or  paying  taxes  to  the  crown  on  a  house  of 
sol.  sterling  by  the  year ;  and  $hall  return  the 
f  said  list  to  the  clerk  of  the  Jury  Court  on 
or  before  the  31st  day  of  the  said  month.**' 
The  number  of  qualified  persons  to  be  re- 
ff  turned  by  the  sheriff  or  Stewart  as  special  Ju- 
^*  lyipen,  to  try  any  issue,  shall  be  thirty-six ; 
'^  and  the  names  of  the  said  thirty-six  persons 
'*  shall  be  returned  to  the  clerk  of  the  Jury 
^^  Court,  and  shall  by  bin)  be  annexed  to  the 
^^  order  or  interlocutor  directing  the  i^ue  to  be 
^*  tried  by  a  special  Jury .' -  ^ 

Of  the  number  of  Jurymen  thus  summoned, 
-—whether  as  common  or  special  Jurymen^-^ 
twelve^  only  are  necessary  for  the  trial  of  a 
case.  The  others  are  summoned  for  the  sake 
of  a  more  impartial  choice,  and  for  security  a* 
gainst  those  contingencies,  which  may  occur 

'  55  Geo.  Ill,  c  42,  §  25. 

•  Ibid.  §  26. 

^  Ibid.  §  21  and  27. 
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through  the  sickness,  absence,  challenge,  &c 
&c.  of  any  of  the  Jurymen  contained  in  the  lisC 

That  the  attendance  of  Juiymen  may  be  pro- 
perly Enforced,  it  is  enacted,  '*  that  every  per* 
'<  son  or  persons  whose  name  or  names  shall  be 
^*  drawn"  in  the  ballot  for  a  common  Jury, 
or  who  shall  be  summoned  as  a  special  Juror, 
or  q)ecial  Jurors,  and  who  shall  not  ap« 
pear  after  being  openly  called  three  times, 
upon  oath  made  by  some  credible  person 
that  such  person  so  making  default  had 
^\  been  lawfully  summoned,  shall  forfeit  and  pay 
**  fcMT  every  default  in  not  appearing  upon  call, 
^^  as  aforesaid,  (unless  some  reasonable  cause  of 
^  his  absence  be  proved  by  oath  or  affidavit  to 
^  the  satisfaction  of  the  Court  or  Commis- 
*^  sioner  who  sits  to  try  the  said  issues),  such 
^  fine  or  fines,  not  exceeding  the  sum  of  51.,  and 
**  not  less  than  40s.,  as  the  Court  or  Commis- 
'*  sioner  shall  think  reasonable  to  inflict  or  as* 
•*  sess  for  such  default."  * 

Besides  the  common  excuses  which  may  at 
times  be  made  by  every  individual,  for  not  at- 
tending on  his  duty  as  a  Juryman,  there  are 
certain  classes  of  persons  who  are  altogether 
exempted.  It  is  enacted,  '*  that  no  prac- 
tising advocate,  clerk  to  the  signet,  solicitor, 
or  procurator  before  any  of  the  supreme  or 
inferior  courts,  shall  be  returned  or  summon^ 

i  5B  Geo.  Ill,  c.  42y  §  22. 
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^^  to  sepm  m  swsk  Jvne%''^  v^ejthv  comwm 

Of  ^pedfiL 

The  Jury  ^re  io  tv^y  case  sworn  to  pro- 
Qounof^  a  Um  verdict :  H  being  enacted,  ^  thf^ 
*^  the  clerk  of  the  Jury  Court  b^pre  proceedyuig 
^'  to  the  gai4  trials  shall  administer  tp  <^e  i^ury 
'^  the  following  oath,  videlicefs  *^  Yoa  s^vfooar  by 
^'  God^  an4  as  you  9ball  answer  to  God  at  jt)ie 
*V  great  day  of  judgments  that  you  shall  well 
^  and  truly  try  (a^  the  cas^  may  be)  these  Msll^a 
^^  <Nr  thi$  issMe,  and  a  tni^  ver^i^^t  give  aocopnd* 
^^  ing  to  the  evidence.*'  * 

,Bef(pw  iP^uraittg  their  verdict)  the  Juiry  OHist 
^l^ct  a  **  chanceUop  or  foreman."  Aiad  tliis 
<'  c^iancellc^  or  forf  man  of  the  Jury  shall  \m 
^*  the  Juror  chosen  by  the  majority  ^^  the  Jw- 
^  ors  after  they  shall  be  swore ;  and  in  case  of 
^  an  equality  of  votes»  the  Juror  first  sworn  shall 
**  have  a  double  vote."  ■ 

'•  When  the  verdict  is  returned  to  the  Court, 
**  It  shall  be  declared  by  the  chancellc^  or  fore- 
^*  man  verbally,  in  optia  Court,  and  takCQ  down 
^^  by  the  clerk  of  the  said  Jury  Court  in  Writ^ 
**  ing,  before  the  Jury  is  discharged  "  "* 

4  55  Geo.  Ill,  c.  49,  §  36. 
k  I|>id.  §  31. 
<  Und.  §3a 
«Ibid. 
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^^  All  verdicts  shall  be  given  by  the  whole 
number  of  the  Jury  agreeing  in  the  verdict.*" 
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*•  Every  person  who  shall  serve  upon  a  Jur 
**  for  the  trial  of  any  issue  or  issues,  shall  be  slU 
^  lowed  and  paid, — by  the  party  or  parties  a- 
'*  gainst  whom,  upon  such  issue  or  issues,  a  ver« 
M  ffidt  shall  be  foundi^^the  sum  of  twenty  shiU 
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^  Provided  always^  iiiat  in  case  the  Jury  upon 
**  the  trial  pf  any  Issue  shall  return  a  special  per^ 
^^  diet,  the  sum  to  be  paid  to  the  several  Jurors 
**  1^0  'Shali  serve  upon  such  trial,  shall  be  borne 
^  Old  paid  by  the  pursuer  or  pwraers,  itefend- 
^*  €r  4)r  danders,  in  equd  portions ;  and  that 
^  thit  pwrty  ^r  parties  in  whose  favour  the  Court 
^^  of  Session  shall  vUimaiefy  decide  upon  sucb 
spewtl  v^rdiet,  shall  be  alloired  the  sum  so 
paid  by  him,  her,  or  them,  to  the  said  Jurors^ 
in  the  costs  to  be  awarded  t^  the  said  CouH 
*«  of  Session/' P 

Ther^^latioBs  as  to  the  baliotting  and  strik*' 
ing  of  Juries^  the  dialleng^  of  Jurymen^  iu^ 
wVH  h^  eicplained  ^terwards. 

»  55  Geo.  ni,  c  43,  §  34^ 

9  UwL  g  9a 
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CHAP.  III. 

OP  THE  CLERKS  AND  OtHER  OFFICERS  OF  COURl^^ 

!•  Clerks  of  Cowr/i-^There  ai^e  **  Uaree 
*«  Clerks  to  the  Jury  Court.'*  •  They  hold 
their  appointment  from  the  crown,  and  **  rank 
^  according  to  the  dates  of  their  commissions.'*  ^ 
They  must  be  *'  advocates  or  writers  to  the  s^ 
^*  net,  of  at  least  three  yewrs  standing.''  ° 

>  .   ■  . ' 

Each  cl^rk  hds  a  separate  department  of  tiie 
business  coming  before  the  Court.  ^*  The  first 
^  clerk  to  have  the  more  particulmr  diarge  of 
^  the  issues  for  trial  in  Edinburgh^^  and  of  those 
^  arising  in  the  western  circuits  ^  The  second 
^  clerk  to  be  appointed  to  the  northern  ctrcvt^ 

I 
»  -  ■  ■ 

*  55  6eo.  m,  c.  42,  §  Sa. 

*  Rules  and  Orders  of  the  .^ary  Court,  §  L 

•  55  Geo.  Ill,  c.  42,  §  3& 

'  This  seems  to  be  inaccurately  expressed.  It  would  appear  fitam 
the  context,  that  what  Is  here  said  is  meant  to  ap^f  not  'to  alf  the 
catnes  which  are  tried  **  in  Edinburgh,'*  but  to  those  onljr  ,whlch 
MtCp  and  have  their  origin  there*  Many  cases  are  tried  **  in  Bdin« 
**  hurgh,"  which  arise  witliin  tbcf  jnifsdietioB  of  the  dreufitak  Bu€ 
tiiese,  as  appears  from  a  subsequent  part  of  the  regulations,  axe  to 
be  attended  to,  by  the  proper  cleric  of  the  drcuU  to  which  they  be* 
long. 

This  is  rendered  still  more  evident  by  si  clause  in  the  act  of  eede* 
nmt,  to  which  the  regulations  themselves  refer.  The  same  clauee, 
too,  interprets  <*  Edinburgh**  as  comprehending  the  whole  district  oi 
**  the  LothiatuJ*  It  says,  *•  If  the  cause  arises  in  the  LoOAant^  or  in 
*<  the  western  circuit,  the  process  shall  be  delivered  to  the  first 
••  cleric  of  the  Jury  Court.**    (A.  S.  9th  December  1815,  §  1)< 

•  Rules  and  Orders  of  the  Jury  Court,  §  2. 
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^  and  have  the  charge  of  the  iissues  on  that  cir- 
«•  ciiit4'*'  **The  third  clerk  to  be.  appointed  to  the 
*<  siMhem  circuity  and  tohave  thelcharge  of  the 
'f  issues  '6Vk  that  circuit."  ^  >  'f  The  dlerk  of  each 
**  circmt.  to  attend  the  causes  from  hb-circuit  at 
*♦  Edinburgh.?*  .  .    ,     .      ■        . 

Notwithstanding  this  distribution,  however, 
^.iall^the  clerks  are  liable,  at  the  pleasure  of  the 
f*  Lords  Commissioiiers,.  to  be  called  to  any  du- 
^  ty  -competent  to  a  clerk .  to  perform.?  ^  f *  Aad 
^^  the:  whote  derks  will,  in  other. respects,  ar- 
«  range  their.  cU;tendance  according  to  circum- 
^*  stances,  and  as  best  suits  their  convenience, 
^^  taking  care  always  Ihat.  one  clerk  at  least  shall 
^f-  be .  prcjsent  at  a  trial.''  ^ 

..{ Neither  does  the  ^*  taxation  of.  eo^ts  fall  un- 
^^  der  the  above  genial  distribution  of  business:'' 
this  part  of  the  dufy  being  devolved  entirely 
on  *<  the  second  and  third  clerks,"  who  are  order- 
ed: to  ^y  divide  equally  between  thdm  the  nmnber 
^*  of  causes  tried  at  Edinburgh,  aad  in  the  western 
^  cinhiit,"  (L  e.  the  district  belonging  to  the  first 
clerk),  ^*  each  of  th^m  examining  into  costs  up* 
•*  on  their  respective  circuits."  \ 

*  '  ■  ■ 

'  i',\        *  Rules  akid  Orders  of  the  J  ury  Court,  g  3» 

«»  Ibid.  §  6. 

'IWd.§6^ 
^  Ibid.  §6. 

1  Ibid,  g  14k         '     . 
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T\b^  vwow  duties  of  the  cl^rkf .  tiirwgfaoat 
the  fNTOgress  of  tiie  camot  will  be  cxplaincAon 
their  proper  places.  They  are,  along  with  all 
the  other  oflkers  of  the  Court,  ^  strictly  prahl* 
^  bited  and  discharged  from  taking  tftiy  ft*  whal^ 
^<  ever  in  respect  of  the  business  of  the  said  offl* 
w  ces.*"* 

9.  Chief  Commissioner's  Clerk ^The  «  Chief 

^  CommissioDer  shall  have  power  to  appoint  a 
^  clerk  during  hb  pleasure,  who  shall  keep  the 
^  rolb  of  the  Court,  and  perform  other  naoes- 
<'  sary  duties  connected  therewith^"  ^ .-.. 

This  clerk  has  been  ordered  **  to  keep  a 
^  gular  roll  of  causes  in  a  book  to  be  provliliil  ff 
'*  for  that  purpose.    The  roll  to  be  kept  in 
^  columns ;  the  first  cdumn  to  have  the  name 
^'  of  the  pursuer,  the. second  to  have  the  name 
^  of  the  piirsuer^s  ^gent,  the  third  the  name 
<<  the  defender,  the  fourth  the  name  of  the  de» 
^  fender^s  agent,  the  fifth  to  have  the  name 
^  of  the  clerk  to  the  issue.    This  book  to  re- 
<<  main  at  the  ^oe  in  the  Register  House, 
'*  open  to  the  inspection  of  parties.'^  ^ 

^'  He  is  to  make  out  copies  from  this  book,  of 
**  the  causes  to  be  tried  at  each  sittings,  for  the 
*'  Lords  Commissioners  and  clerks,  and  to  per-^ 

n  65  Geo.  Ill,  c.  42,  §  SB. 

>  Ibid. 

"  Rules  and  Ordtn  of  the  Jury  Coutt,  §  15. 


^€ 
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^<  mit  copijps  to  be  taken  by  the  agents  in  the 
^'  cansest  for  the  use  of.  counsel  and  them^ 
^'  selves.**^ 


8*  Chset-X^seper.-^**  The  closet-keeper  is  to 
give  his  attendance  at  the  oflSce  at  the  prescribe 
ed  hours  every  day,"^  and  make  written  memo^ 
randums  of  all  the  business  which  comes  inta 
and  goes  out  of  the  office^  and  to  assist  the 
clerks  in  making  entries  in  the  books.** ' 

^  He  IS  particularly  to  mark  down  the  de^ 
livery  of  notices  of  trial  at  the  office,  in  order 
that  proper  precepts  may  be  issued  to  the 
sheriff  for  returning  Juries." ' 


4,  Jkfflcer^.-— There  are  **  three  macers**  at-^ 
tached  to  the  Jury  Court/  Like  the  three 
clerks^  they  are  appointed  by  the  crown/  and 
^  rank  according  to  the  dates  of  their  commis* 
^  aions.— ->The  first  macer  to  be  attached  to  the 
^  circuit  of  the  Chief  Commissioner.  All  the  ma-*^ 
^'  cers  to  attend  the  Court  when  sitting  in  Edin- 
«<  burgh,  and  to  be  on  general  duty  every  day* 
«  there.**  ^     • 

^  naUbs  and  Orderi  of  the  Jury  Courts  %t6. 

*  littles  Mid  Orders  of  the  Jury  Court,  g  17.  See  atio  §  12,  Which 
eajSf  **  The  doeet^keeper  is  to  enter  the  ooticis,  and  other  nutters 
**  requiring  entry,  in  a  hook  to  he  provided  for  that  purpose.** 

*  IWd.  §  It. 

^  55  Geo.  Ill,  c.  42,  §  3d. 
-  Ihid. 

» 

*  Rules  and  (Men  of  the  Jiuy  dourt*  §  19  m4  S0> 

V2 


808 

^  The  diity  of  Che  tiAicert/'  as  pbitited  out  i&  \« 
the  ritleb  isncl  orders  of  the  Jury  Courts  **  is  to 
**  see  that  the  court-room  is  properly  prepare! 
^  for  the  reception  of  the  Lords  Commissioner: 
**  and  the  Jury.  One  of  them  to  carry  the  m&c< 
'*  before  the  Commissioners,  in  goings  to  4nd  re-  ^"s- 
•'  turning  from  Court.  They  are  to  keep,  otdes:  ^r 
*'  in  the  Court,— to  usher  in  the  Jury— by  call-^M- 
^  ing  their  names  after  the  clerk.  To  attenf  m{\ 
•*  at  the  door  of  the  Jury  room  when  the  Jui 
"  is  inqlosedj-T-tp  conduct  them  from  the  Cour?^ 
^  to  the  room  where  they  are  inclosed  and  bacl 
^*  to  the  Court,  seeing  that  they  are  all  present 
^and  that 'there  is  no  intercourse  held  witi 
*'  them  either  in  going  or  coming,  oir  when  ii 
**  closed.  They  are  to  receive  lists  of  f^ause 
^  from  the  Chief  Commissioner's  clerk,  to 
^  pasted  on  boards  by  them,  and  to  be  hung  u] 
**  on  the  wall  of  the  Outer  Parliament  Hous^^^» 
**  and  lobby  of  the  Court  of  Exchequer,  wher*  — ^ 
^*  rolls  of  causes  are  usually  put  up.  To  cari 
^  the  precepts  to  the  sheriffs,  and  do  all  the  du 
••  ty  of  messengers  for  the  business  of  th^  ^^ 
<\Court.''^ 

5,  OJice^Hours  in  Register  House. — Ther^^^^ 
are  "  certain  hours  to  be  fixed  for  the  office  iir"^  ^ 
'*-the  Regbter  House  being  kept  open  upoir^^ 
^f  such  days  as  shall  be  assigned  at  the  com- 
^^  mencement  of  each  session  and  vacation,  ancE:'! 
"  one  of  the  clerks,"  (and  also  the  closet-keen-' 

?  PhIcs  and  Orders  of  the  Jury  Court,  §  21,  22,  23,  and  24^. 
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ei-)/  *'  to  give  attendance  there  at  those  hours. 
"^^  Notice  of  the  hours  to  be  affixed  on  the  Jury 
*^  boards^  (which,  by  the  7tH  Section  of  the  act 
^^  of  sederunt/  are  ordered  to  be  hung  up  on  the 
^^  walls  of  the  Outer  Parliament  Itouse  and 
**  Coui^  of  Exchequer),  at  the  commencement 
'^  of  every  Session  ;,  and  any  change  that  jpaaj 
^  be  made  in  the  days  or  hours  to  be  particu- 
*/  lariy  pointed  out.** ' 

f  '  '  ' 

6.  Se^eiimt-^ook  of  the  Court.— ^'  The  sed*- 
^  runt-bodJc  is  to  be  kept  by  the  clefks  ih  per- 
•*  "son,  or'the  clbsel-keeper.'*'* 


■» 


ii. . 


.« 


>  Rules  Und  Orders  6txhk  if ary  Court,  §  IT. 

\        '   ■  •  I. .  .  •• 

*•  rUempra^^.  297.      • 

•  Rules  and  Order  of  the  Jii^y  Cottrti  §  t,  • 

*  Ibid.  §  18. 
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•    -k-r      ,     ■  • 
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or  THB  PBDCEDURE  BEFOIir  ~ 
TED  TO  THE  JURY  ''"" 

It  bas  been  already  -^  ■■ ' 
stages  of  every  pro; 
Jury  Court,  must      - 
elsewhere;  aiul  t' 
this  preliminary 
known,  whetlir 
tried  by  a  Jury 
gards  such  pre! 
course*  be  no  j^ 
with  the  usual 
case  depends. 

It  )s  only  n. 
mit  tlje  cause 
line  of  procc 
dure  varies  si. 
be  remitted  .. 
sion  of  the  I 
naryi-r-oj-  iu 
The  first  is  .. 


mission  o(  ibc  ■ 
derk  lo  prepare 
wider  fognixinr 
sidcml  m  btiri 

ttefnwbj! 


-  »II 


SECT.  I. 

Where  the  Cause  it  in  D^endence  before  the  Jntur 

House. 

^  When  either  Divisioti  of  the  Court  of  8e8» 
'^  skni  shdl  be  of  opfaiion,  that  hi  atif  particidar 
^  caifie  depending  before  the  Dirision,  it  is  ex« 
^  pedietit  (o  send  an  issue  or  issues  to  be  tried 
V^bgm  JttTf,  such  Division  shall  so  dechire  by 
•^  ittteriocutor.'*  • 

^  But  before  the  Divlriion  sfndl  make  such  Or« 
^  6et^  the  existing  regulations  regarding  thesula* 
^  ttKASes,  defences,  condescendences»  and  an* 
^  swers  thereto,  tn  every  cause,  shall  be  correct- 
^  ly  enforced."^  These  regulations,  so  £00^  as 
they  are  connected  with  the  ordinary  procedure 
if  the  Court  of  Session,  have  already  been  ex- 
plahied, ""  and  need  not,  of  course,  be  repeated. 
There  are  other  regulations,  however,  peculiar* 
!y  applicable  to  the  Jury  Court,  which  remain 
yet  to  be  noticed. 

/Dms,  it  being  expedient,  ''  that  written  evi- 
<'  dence  to  be  produced  to  the  Jury  Court 
**  should  be  put  into  process,  along  with  the 

Bui  the  i^roMdiue  tlMre  nuit  b«  so  skalltfr  td  tlMl  id  *  tlmpto  raaUt 
frorfl  the  Inner  Houae,  ihiit  H  is  ihought  unnecessarj  to  take  scpeimte 
notiee  of  it.  The  acts  of  sederunt,  it  may  be  observed,  are  likewise 
silent  OB  this  point. 

•  A.  S»  Sth  Ufceembir  1S15,  g  1. 
'^nild. 

•  VoL  I,  patdnk 
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''  condescendence  and  answers,  in  every  case  in 
*^  which  it  is  possible  to  make  such  production 
**  at  such  earijr  stage  of  the  proceedings,**  **  it  is 
enacted,  that  in  every  case  where '  a  coiide- 
scendence  and  answers  have  been  ordered  to 
be  put  iQ,  ..with  a  yiewtp^a  Jury  trials  the 
Court, ^^,  shfiU  ofder  both  parties  to;  produi^-  j^ 
*^  lone  with; the  ;condescendence.  and:  answers 

re^eotiv^Iyt  all' writings;  on  wbicb  th^y^sev^r; 

aUy:jnean,to  found,  in:  proof  of  tb^.allegft- 
^tions,  or  in  support  of  the  pleas .  niaii^tafiied 
'*  by  them ;  and  shall  grant  letters  of  diligence, 
^'  if  necessary^  andrppoper,  |rt^  the  instavoe  of  .ei^ 

ther  partyi  for  recovering  and  produqing^all 

such  writings^  together  with  a  conimission  for. 

taking  tiff  depositions  of.  the  haversj  if  requir* 


u 
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'f  And  whereas  it  ^  also  expedient  thai 
a^Qt  of  se4(?runt  of  7th  February  1810,  autfaor- 
^' issingtbei  Court  of  Session  to  hold  >  parties  as 
*^  confessed  on  allegations  pointedly  made  in 
^<  condescendence  and  answers  .  of .  the  opposite 
party,  and  not  explicitly  denied,  should  be 
act^d.uppn*  in,  tlieJury  Court,  ip^.; cases -^ in 
*'  whiv;h.sucfa  conde;s^end£nceS: and  answer^  are^ 
'^  ren)itted.to  a  clerk  of  the  Jury  Court,!  for  the 
"  purpose  of  framing  an  issue  or  issues ;" — •*  it 
**  is  enacted,  that  either  of  the  parties  may,  up-^ 


ti 


a 


u 


*  A.  S.  9th  July  1817,  Preamble.  .       . 

*  Ibid.  §  1*  The  procedure  necessary  in  tiase-a  havcrt*  u-hen  this 
railed  upon,  should  refuse  to  deliver  up  any  writing  in  his  hand9y  i^ 
AftciAvarda  explained,  chap,  v,  sect.  1,  art.  I,  §  9. 
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*^trtr  revising  their  condescendMc^  or  answet^ 
^'  call,  by  notes  or  additions  to  their  said  revisf* 
'';6d  cpqde3cendence  and  answers,  upon  the 
If  x^th^r  party  to  ^ve  an  explicit  adms^iion  or 
'^rdemalv  of  an7^{kcts  which  either  of  themiitiay 
'^ihink  iipt  suffitiently  met  in  the  oHginal  con-^ 
'f  Hllesf^dettce.  or  answers ;  and  that  .the  Court 
**  icwr  Jtt<)ge:  ttom  whom  the  issue  proceeds,  may, 
'^  on  considering  the  condescendence  or  answers 
h^bol  ref^ised^  declare  the  points,  if  any,.: on 
^^^wlwdi  it  shall  appear,  by  applying  the  acts  of 
^,$eder<int  1st  February  171^  and  7tbFebni- 
^^fuy^SlO,  that  either  party  shall  be  held  bs 
V  (03nfessed." ' 

I  These  things  being  duly  attended  to,  the 
(^^^9ftt  shall  pronounce  theJnterlocutor  formerly 
mentioned,  finding  it  **  expedient  to  send  an  is- 
^*  m^  or  issues  to  be  tried  by  a  Jury,!'*  and  di* 
recting '  fthe  ptoc^^  to  be : ''  transmitted  to  the 
**  derk  of  the  Jury  Court  for  the  purpose  of 
**  fireparing  an  issue.? 't  •:  1    :.:  . 


After  .such  an  interlocutory  ^^  the  clerk  of  Ses- 
^^  tton.to.  the  process  shall  transmit  the  summons, 
«<  the  defences,  the  condescendence,  and  answers, 
^'  and  the  whole  procedure  in  the  cause,'  to  a 
**  clerk  of  .the  Jury  Court,  at  the  office  of  the 

^  A.  S.  9th  July  1817,  §  3.    With  refterence  to  the  acts  alluded  to 
in  the  text,  see  Vol*  I»  p«  215»  et  u^, 

<  A.  S.  9th  December  1815,  §   U 

*  IbW.  §  S. 
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•«  Mid  Coart  in  the  Register  Mofose.'^*  i «'  If 
<<^^  cause  to  be  tried  mrises  in  the  LethiaM/M*  in 
**  the  western  circuit,  the  ]|^roee^  shiHl  be  Acdi- 
^  vered  to  the  first  cleric  of  the  Jury  Cciltrt  t— 
^  If  it  arises  in  the  DWthern  circuity  to  the  se- 
«  cond  clerk  :«-If  it  Arises  in  the  tKitttilern  cfr- 
^  coit,  to  the  third  cleric ;  or  to  any  clerk  c^« 
«*Giating  in  the  office  for  the  thlie  bekig^.^* 

In  this  stage  of  proceeding, ''  the  parttet  rfMiB 
•'^  ncft  be  entitled  to  borrow  up  tJkt  priictim^  vta- 
^  til  the  issue  has  been  finally  approlK!d  OJf'  by 
« the  Division.'*  ^  But  this  is  declared  f»  be 
^*  without  prejudice  to  the  parti^  st^g  flie 
^  same  in  the  clerk's  hands^  and  taking  copies 
^of  allor  any  part  of  the  proeeedii^''^  ^  li  is 
idso  subject  to  this  exceptiooi  ^mt  tha  JiiOy 
eierk  may  permit  the  proce^,  &ci  tu  beborll>W» 
ed,  when  for  the  purpose  of  the  partiMi  tildkittg 
^tain  adtnotsiCMSr    Butof  tl^aftefwirdfl''^ 


'«.  I 


^*  As  soon  as  an  order  fbr  an  iBine>  mxawifHt^ 
'<  nied  with  papers  in  the  cause^  is  received,  the 
^r-elerk  in  whosie  department  the  caaa  iB^  mlist 
^  peniae  the  papers^  and  select  the  poioti  in  tke 
^.cause  which  comprize  the  issue  of  fac^  far  tlie 
^.case.  He  may  then  communicafte'  thete  to 
^  the  Lord  Chief  ComiMssioner,  with  his  ob^ 

*  A.  S.  9th  Dcctmtet  18i5,  §  1. 
^  ¥  Ibid.  § 2.   Vidcnyim, p. 201t,€Lieq. 

UbicU§5. 
»»  Ibid. 
• /ifffw,  p.  3Ift 
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^  «Bnra|ti0Mr  and  a  draft  0{  a  prepared  issue  or 
^*  issues^  together  with  aby  obBer?atioB$  whiidi 
f^  may  occmr  as  to  any  deficiency  in  the  summons, 
*f  defentes^  condeso^ideiicei  and  ansWei^''* 

«,  I  V      I  /  -  ■  '  .  .... 

*^  Jf  any  iCofltmiinicatlon  is  necessary^ ;  in  xst^ 
^  d^rtQ  have  the  issues  rendfined  more  perfect, 
^  theiftlerki)f  the  Jury  Court  wiU  h^ve  recauiBe* 
^  to  the  clerk  of  the  Court  of  Session  in  the 
>5  cause^  that  the  matter  wMf  be  adjusted,  f^ 
^  thatll^e  supposed  defect  voAf  be  i$ubmitted  to- 
**theDiv|si«i.*'^ 

-  f^Whm  the  iqeans  of  dravkig  the  issue  is* 
.(^thus  by  intercourse  thought  ta  faeattainad, 
«  the  derk  of  the  Jury  Court  is  to  difair  the  is- 
f^ftoffsf^  and  '^in.  all  casea  when  the  Jury 
f*  clert^siune  prqmi^  to  offce  a  draft  at  an.  is>« 
f^  sue,  th^y  shall  no|;ify  the  same  by  affixing  it 
f*.  oa.ihe  ^Jiury  beard ;  in  -which  aotificatioa  the 
^  derk  shall  insert  the  name  of  the  pursuer^ 
,¥^aod:  Jtt).e  purauei'^  agenl^  of  th^  def^oder, 
?and  tte  jdefender^s  ag&A^  ani .  AiblA  ^gaify 
.^jthe  tJUM  and  place  at  which  he  fiU  be  ready 
^i  tO'hew  parties^  i|t  required,  as  to  the  draft  of 
.^^  the  isaiie ;  and  t^enty-^r  himta  shall  inter* 
f <  veiie;  between  ikt  ikop  of  affixing  the  notice^ 
f*  and  t|)e  time  whu^h  ^e  fixes  fw  hjuuing  par- 

•  Bules  and  Orders  of  jdui  Ju^Cfluwrt*  | |k 

P  Ibid.  §9.  Where  thecaiue  was  in  defMBdaiKseMira  <*  the  Lor| 
*•  Ordinary  or  Judge  of  the  Admiralty,*'  it  wiU  be  submitted  to  ony 
or  other  of  these  Judges,  **  as  the  case  may  be."    (Ibld,^ 

4  Bules  and  Orders  of  the  Jiiiy  Gottfti  |  IQt 


ai6 


^  ties  thfere.''  \  :  At  tkis..beariilg#  -  either  party 
may  appear  by  counseL ' : I    ./ 


iii.-         'i.,»i»''  -V,  s  ft  •»"  •■ 


*^  And  wfaerei^  it  is  ^cpedient  that  the  par* 
*^  ties  should  have  it  in  their  povirer  to  make  ad- 
missions in  pokit'of  fact,  with  the  view  of 
abridging  or  <iortailing  the  evidence  to  be  kdd 
**  before^  the  Jury^.  ^nd  saving  the  expence  of 
^:bringing  forward  such  j)aro)e  evidence^^ 'it  Jis' 
ordered^  (in  addition  to^:the  enactm^t  -  form-' 
eriy  quoted,^  with^T^^d  to  holding  parties' 
^confessed,  under  the  terms  of  their  conde^ 
scendence  and  answers),  ^^  that  the  clerk  of  the 
^  Jury  Courts .  when!  preparing  an  issue  or  *is* 
^^iraes,  ishall  m^ke^out  .^  certificate  or  ifdte,  mA^ 
*^  scribed  by  the  agents, .  and .  attested  "by  >  thef 
^^ clerk,* of  any  admisskms:  which  the  agaitsr 
^  may  think  fit  to  oMdoetin  point  of  fact."*  ?^  . .    -^ 


• .  ■  '     ■    *  ■  J '  f    V     .'  ■  ■  t  ■  •       •  :    ■  '  -  ■ 


^  And  ^  whereas  it  4b  ekpadiwi,  that  in  order 
?  to  at^id  the  ^expoi^e'  aad;  delay  of -bringing;' 
^  forwiuid  pattole 'testimony  before  the  3uiif;  in: 
^•relaition^tb  tfcefiauthenticity  or  genuineness  ::of 
**.  the:  wdiitteti  eviderice^roduced,  it  should  be  dnr 
^  the  power  of  the- parties*,  to  make  admiiteidnsr 
''. c^  the  mrtheniidty.  of.  the  said  written^ ^H- 
^*  denoe,  when*  they  think  prqier  so  to  do  ;^  ^•i^it 


-  >  • 


J* 


'  Rules  and  Orders  of  the  Jury  Court,  §  IX. 
«  A.  S.  9th  Beccinberl815f  §  3. 
*  Sttpra,  p.  312,  313. 

«  A.  S.  9th  July  1817,  §  3.      . 
*•  Ihld.  in  IntroductioH. 
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h- enacted,  **  That  when  the  clerk  of  the  Jary 

* 

**  Court  shall  frame  an  issue  or  issues  fitim  the 
'<  condescendence  and  answers,  and  other  papers' 
'Maid  before  him,  he  shall  make  out,  at  the 
^  same  time,  a  note  •  or  inventory  6f  the  wHt- 
**  ings  produced  by  the  parties,  in  madurn  prtU 
^*  batiofdSf  and  shall  subjoin  thereto  a  note  or 
«  certificate,  subscribed  by  t^e  agents, '  and  at* 
^  tested  b^  the  clerk,  <rf  an^admission^  which 
^  the  agents  mny  think  fit  to  rtiake,  as  to  the 
^  authentidty  of  the  writings'  produced.**  ^    It 
is  enacted  farther,  "that  if  authenticated  copies 
•^  of  any  writings  shall  be  duly  produced^  and 
**  the  agents  for  the  parties  respectively  shall  a- 
^  gree  to  admit  the  same  to  be  true  and  faith* 
^inl  copies,    and   to  dispense   with   produc- 
^'tion  of  the  original,  such  admission  shall  be 
'^^  set  forth  in  the  inventory  aforesaid ;  and  such 
^  copies  shall,  in  that  case,  be  received  on  the 
^  trial  as  of  equal  faith,  and  equally  probative, 
**  as  the  originals  :    And  also,  that  in  bU  cases 
«♦  in  which  an  extract  of  the  record  of  any  writ- 
«» ing  is  duly  produced,  as  being  by  the  law  of 
**  Scotland  legal  evidence,  the  agent  for  the  op- 
**  posite  party  shall  be  required  by  the  clerk  of 
•^  the  Jury  Court  to  say.  Whether  he  admits 
<f  such  extract  to  be  a  true  extract,  duly  attest- 
'<  ed  by  the  proper  officer ;   and  also  to  say, 
*^  Whethar  he  alleges  that  the  original  writing 
<<  is  forged  or  improbative :  and  the  clerk  shalU 
^^  in  the  inventory  aforesaid,  take  notice  of  such 

7  A.  S.  9th  July  18|7,  §  2, 
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^  admimoiiy  w  other  statement^  relative  to  all 
^  tudi  extracts  produced  as  aforesaid.''  "■  Where^ 
however,  it  is  deemed  necessary  that  the  arigm^ 
al  wrUing  itself  l>e  produced,  recourse  must  he 
bad  to  the  mode  of  proceeding  afterwards 
pointed  out.  ^ 

^  In  order  to  render  these  admis^ons  as  full 
^  and  satisfactoiy  as  possible^  it  is  enactedy 
^  TbBt  the  derk  of  the  Juiy  Court  shdl  aUow" 
^  a  reasonaUe  time  to  enable  the  agents  to  coi^ 
<^  respond  on  the  subject  with  their  dienta  or 
^  employers ;  and  shall  permit  the  agents  to 
*'  borrow  the  process^  productions^  or  any  pwl 
^  thereof,  on  receipt,  except  when  profaibitodft 
<^  by  aa  order  of  Courts  to  be  r^etumed  at  a  liqie 
<'  limited  by  him,  according  to  the  cimimttisi^^ 
«<  ces  of  the  case  :  And  tlie  Lord  Ordinary  ov 
*^  the  Bills  shall,  on  his  application,  grant  a* 
*^  caption  against  the  ^ent  or  borrower,  or* 
<'  both,  in  case  the  same  shall  not  be  returned 
'<  within  such  time,  in  the  same  manner  as  {n 
«^  the  case  of  processes  borrowed  from  the  clerk»^ 
•«  of  Session."  ^* 

^  If  the  agent  of  either  party  fmls  to  attend^ 
^^the  clerk  of  the  Jury  Court  at  the  time  imd* 
^  place  appointed  f(»*  preparing  the  issfie^  or  for 
^  adjusting  the  written  productions,  nd  admis^' 

«  A.  Si  Sth  July  1817.  §  & 

^Vlde  itffra,  chap,  v,  sect.  1,  art.  1,  §  9>,  where  this  subject  ef  the 
production  and  lodging  of  papers  is  continued. 

*A.S.9thJuljr  181T,§  2. 
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*  ttOBS  of  the  parties,  and  suck  agent  shall  state 
^  no  niftcitn^reason  for  his  failure  to  attend^ 
it  sfaaU  be  the  duty  oi  the  derk  forthwith  to 
feport  his  conduct  to  the  Courf^  of  Session, 
or  to, the  Jury  Court,  ^  as  the  case  may  be,  in 
^  order  that  th^  may  do  therein  what  justice 
^  may  require."  ^ 

''    •  .  ' 

When  the  draft  of  the  issue  is  finally  prepare 
ed,,an4  ^he  written  productions  and  admissiona 
of  .the  parties  properly  adjusted,  the  Jury 
cleric  shall^  ^  without  delays  transmit  the  same 
^  to  1|ie  iaiil  derk  of  Session,"  (from  whom  they 
were  transmitted  to  him),  >  together  with  the 
*^  process  as  recdved  by  him ;  and  such  derk 
^.€if  Session  sfaaU,  on  reodving  such  draft,  re- 
f^Itort  tlie  same  to  the  Dirision."  ^  In  the  mean^ 
tittier  the  issue  is  ^inted  by  the  pursuer,  and  re-^ 
gularty .  tM>xed.  The  cause  is  then  put  to  the 
foIl»  and  advised  by  the  Court. ' 

r       ■    . 

•  **  Or  Lord  Ordinary  or  Judge  of  the  H^  Court  of  Admiral^,^ 
-when  tlircase  was  in  dependence  before  theou    (A.  8*  9th  July  1817, 

9  «)• 

«  A.  S.  9th  Julj  181t,  §  6. 

«  A.  S.  9th  Dfcemher  1815,  §  % 


ike  ehte  of  (he  Setsfont  hovever,  the  following  order  oC 
C^urttmittlie  pntlenlarly  attended  to.— ^*  JCMUirgh^'lSik  Jmuarff 
««  Wkfi^ :  WJifmi  fft^  ipcofiTekii^ape  ha«  «ris<i|  bf  Iifuft  itf 
•*  be  sent  to  the  Jury  Court)  being  brought  before  the  Coart  <«  ihi 
««  Uut  it^  ffih€  temoBf  when,  from  the  necessary  pressuce  of  other 
*«  business  at  that  time,  this  Court  has  not  leisure  for  the  deHbera* 
«•  tion  required  to  settle  Issues,  if  tlie  terms  thereof  are  ittt/mhi  by> 
««  the  parties  ;— 

«•  It  is  ordered,  that,  henceforth,  all  dhpOed  Issues  shall  be 
«<  bronght  under  the  consideration  of  this  Courti  in  time  to  eiMe  tke 
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^  The-  Division  hairing  thereupon  adjustecf 
**  the  tenns  of  tlie  issue  or  issues;  w  timtthe 
^  same  shall,  in  their  opinion,  bei^eorreotl/  caiU 
*^  culated  to  try  the  question  between^  tbe  par- 
^  ties,  the  issue  or  issues,^  thus  finaRjr .approved, 
^  shall  be  fairly  tnanscribed  upon:|»pier  brfikich- 
^  ment ;  and  the  Division  shalf  thereupon,  pro- 
*^  nounce  a  special  interlocutor,  orderinjBf  the 
^  same  to  be  sent  to  tbe  Jury  Court :  and  shall, 
**  at  the  same  time,  direct  the .  (Nrigina)  {urocess 
^tobe  retransmitted  to  the  Jury  Court,' and 
*^  copies  of  the  printed  papers  in  the  cauae  to  be 
^  furnished  to  the  clerk  of  that  Cburt  by  the 
«  ^ents  for  the  parties."  * 

'     .  ■ 

**  The  issue  transcribed  by  order  of  the  Coart 
*^  shall  in  no  case  be  given  to  the  agentii'  of  the 
^  parties,  but  be  forthwith  transmitted  to  the 
^  clerk  of  tbe  Jury  Court ;— without  prejudice 
^  to  the  parties  seeing  tbe  same  in  the  clerk's 
^  hands,  and  taking  copies  of  all  or  any  part  of 
**  the  proceedings.**  ^ 

Before  any  cause  is  sent  to  the  Jury.  Courts 
and  before  tbe  issue  is  finally  approved  of  in  the 
manner  above  explained,  parties  will,  of  course, 
have  every  opportunity  allowed  them  of  stating 
their  objections :  And  the  Court,  upcm  jNToper 

**  Court  to  settle  the  tame^  vioht  sxperuvt  bays  m^rc  iftc  latt  ia^  ^f 
^  every  Sessioth** 

s  A.  S.  9th  December  1815,  §  3. 
>  Ibid.  §  5. 
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cmuei  shewD^  will  not  hesitate  to  amend  the 
trn'ms  of  the  issue^  or  to -remit  it  td  the  Jury  d^k 
for  reconsideration,  or  to  pronounce  such  other 
order  as  the  circumstances  of  the  case  may  re- 
quire^  But  <'  it  shafl  riot  be  competent^  either 
*^  by  reclaiming  petition,  or  appeal  to  the  House 
^  of  Lords,  td  4^estioh  any  int^rtocutor  grant- 
•*  ing  such  trial  by  Jurjr.**  * 


■'.    a 


It  is  competent  to  either  party,  Wore  the 
caiise  is  finally  remitted  to  the  Jury  Court,  **  to 
^  apply  to  the  Division  of  the  Court  of  Session, 
^  ordering  the  issue  or  issues,  to  direct  that  the 
**  same  shall  be  tried  by  a  Special  Jury/'  *  And 
^*  when  it  shall  appear  that  it  will  be  proper  and 
*^  necessary  that  the  Juroi's  who  ai*e  to  try  such 
^^  issues,  as  aforesaid,  should  have  the. view  of 
^^  the  houses,  lands,  or  places  in  question,  in  or; 
•*  der  to  their  better  understanding  the  evidence 
**  that; will  be  given  upon  the  trial  of,  such  ts- 
<^  sues ;  it  is  also  declared  lawful  for  either  Di- 
*•  vision  of  the  said  Court  of  Session,  by  the  spe- 
•*  cial  interlocutor  by  which  such  issue  is  direct- 
^^  ed,  to  order  that  a  view  should  be  allowed."  ^ 

.  The  proceedings  in  these  caseis,  however,  pi^e* 
Tious  to  remit,  are  precisely  the  same  as  in  the 
corresponding  situations  after  remit.  Arid  a^ 
this  last  case  will  generally  be  the  one  Of  iriosi 

i  6S  Geo.  UI»  c.  42,  §  4. 
^  Ibid.  §  24. 
<  Ibid.  §  29. 
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frequent  occurrence,  it  is,  perhaps,  as.  well  to 
notice  the  whole  in  the  next  chapter^  . 


SECT.  II. 

Where  the  Cause  is  in  Dependence  before  ihe  lAnrd 

Ordinary.  • 

^  In  every  ease  depending  before  a  Lord  Qr^ 
^  dinary,  which  appears  to  him  to  be  of  sQcfa  a 
^  description,  as  to  render  it  fit  that  an  issue 
'^  should  be  sent  to  the  Jury  Court,  he  shall^jf 
^  enforce  strictly  the  existing  acts  of  sederunt, 
^'  with  regard  to  condescendences  and  answers,  ^ 
'fso  that  these  papers  may  be  sufficiently  pre- 
<'  cise,  and  that  the  parties  may  meet  each  otheir 
'^  expficitly  on  the  facts  mutually  set  forth. 
**  shall  then  order  the  condescendence  and 
<^  swers  to  be  printed  ;  and  printed  copies  there- 
'<  of,  and  of  the  summons  and  defences,  letter^^ 
^  of  advocation  or  suspension,  (as  the  case  ma] 
"  be),  together  with  the  whole  process,  to 
•'  transmitted  by  the  clerk  of  process  to  thi 
•*  clerk  of  the  Jury  Court,   according  to  thi 
regulations    respecting   the    transmitting    ol 
causes,"  ^  which  have  already  been  explain< 
in  treating  of  a  remit  from  one  of  the  Divi- 
sions. 

•  Vide  iupra^  p«  292,  Note  S  as  to  the  Iiord  Ordinary  on  the  Bills-r 
*^  Vide  tuprot  P>  311  ,  et  teq. 
«  A.  S.  9th  December  1815,  §  4. 
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As  there  explained  also^  «<  the  ctork  of  the 
•«  Jury  Court  shall  forthwith  prepare  a  draft  of 
^  an  iiisiie/  and  shall  return  the  daid  draft  to  the 
^«  clerk  td  the  process,  who  shall  transmit  the 
*•  s^me  to  the  Lord  Ordihary.**  ^ 

**  The  Lord  Ordinary,  after  the  case  faa3  thus 
'^  been  prepared,  shall  order  ^  the  parties  to  print 
^*  th^  Srsift  of  the  proposed  issue,  and  to  put 
<<  copies  theredfy  as  ^Isb  of  their  Condescendence 
V'anid  answers^  and  oP  the  summons  aiid  de- 
^  feiiees,  or  letters  of  advocation  or  suspension, 
*^  (as  the  case  may  be)i  ihto  the  boxes -Of  the 
**  Division  of  the  Court  to  which  the  Lord  Or- 
dinary  belongs ;  and  shall  thereafter,  at  any 
convenient  time,  not  less  than  forty-eight 
hours  after  the  papers  above  mentioned  have 
**  been  box:ed,  report  the  case  verbally  to  the 
**  Division^  in  order  that  the  Division  may,  in 
••  terms  of  the  Act  of  Parliament,  determine 
'*  whether  an  issue  i^all  be  sent  to  the  Jury^ 
Court  to  be  tried  by  a  Jury^  or  sha^l  dispose 
of  the  cause>  as  in  manner  and  form  practis- 
ed" ^  before  the  institution  of  the  Juiy  Court. 


€€ 
€€ 


€4 


**  Finally,  the  Lord  Ordinary,  if  the  Division 
**  approve  of  sending  the  case  to  the  Jury  Courts 
'^  shall  order  the  draft  of  the  issue,  as  laid  be* 
^^  fore  the  Division,  or  as  amended  and  corrected^ 

*  A.  S.  9th  December  1815,  §  4. 

*  "  If  the  Lord  Ordinary  considers  afij  alterations  necessary,  he 
"  suggests  the  same  to  the  Jury  clerk<"  (Rufsel*s  Form  of  Process 
iMfore  the  Jury  Court). 

'  A.  S/9th  December'  181^,  §  4. 
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<'  if  thk  shall  appear  necessary^  to  be  traioscribed 
'^  upon  paper  or  parchment,  and  shall  proiioiDDce 
'<  an  interlocutor,  ordering  the  same  to  be  sent 
"  to  the  Jury  Court,  and  shall  durect  tbe  pro- 
<^  cess  to  be  retransmitted,'' '  in  the  same  maa- 
ner  as  has  already  been  explained  in  the  pre- 
ceding section* 

Of  course,  the  same  applications  for  a  ^pedsi 
Jury,  or  for  a  view,  may  be  made  to  the  Di?i- 
-sion,  where  the  cause  is  thus  reported  to  them  bf 
the  Lord  Ordinary,  as  if  it  had  actually  been  ii 
dependence  before  themselves. 


i 


SECT,  lit 

Whtrc  the  Cause  U  in  Dependence  before  the  iuiff* 

Admiral, 

^*  In  every  case  depending  before  the  i\i6$^ 
**  of  the  Admiralty  Court,  which  appears  to  hic^ 
"  of  such  a  description,  as  to  render  it  fit  to  b^ 
•*  sent  to  the  Jury  Court,  the  said  Judge  of  tb  ^ 
**  Admiralty  shall  follow  precisely,  arid  in  at  ^ 
points,  the  rules  above  laid  down,  with  regaf^^ 
to  cases  depending  before  a  Lord  Ordinary 
"  with  this  exception,  that  the  report  of  tb 
<<  Judge  df  the  Admiralty  shall  be  made  i 
"  writing,  as  required  by  the  act  of  parliaraen*^ 
**  and  shall  be  transmitted  to  one  of  the  cleric  ^ 
'^  of  Session,  by  whom  it  shall  be  laid  before  tt^  ' 

8  A.  S.  9th  December  1815,  §  4, 
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*'  Lord  President,  for  the  purpose  of  being  re- 
f  *  ported  to  tHe  Division."  ^ 

**  And  in  all  cases  depending  before  the  Jud^ 
<'  of  the  Admiralty,  which  are  to  be  reported 
by  him  as  fit  in  his  opinion  to  be  sent  to  the 
Jury  Court,  the  clerk  of  the  Admiraltjr 
**  Courts  the  clerks  of  the  Jury  Cour^,  and  the 
^  derk  of  Session,  to  whom  the  process  is  trans- 
^'  nutted,  shall  severally  observe  the  rules  laid 
f*  down  for  the  principal  clerk  of  Session,  or 
'^  clerk  of  a  process  before  a  Lord  Ordinary, 
**  and  for  the  clerk  of  the  Jury  Court  respect- 
^*  ively,"^  in  the  regulations  explained  under  the 
tTjro  preceding  sections. 

•  A.  S.  9th  December  ISl^s  §  & 
>  JWcL 
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CHAP.  V. 

of'  the  PSOCBDUBB  APTBR  9EMIT,  AND  UNTIL    TfilB 
'CA^Sl^  BE  RBTUBNPD  FBOM.tHB;  JURY  COURT. 

J  ;  .  ,         '  ' '!■      I     •  •      ■  ■    . 

I.       ...«.■/..  .Jit  *'  >f>('  ■>, 

T  h  enacted,  tluit  ^^  all  the  proceeding;s  af- 

^'  ter  .  the    case    hasf  been  .transmitted  to  the 

^'  Jpiy  <Joiu%  and  until  the  verdict  is  returned^ 

^\  sh^l  be  under  the  sole  and  exclusive  cognis* 

<«  ance  gf  t^e  Jury  Court  .'^  • 

.;T^e  procedure  during  this  period  maybe  di->. 
vided  into  three  beads. — 1.  The  prociedure  pre- 
paratory to  trial:  8.  The  procedure  at  the 
trial,  and  until  verdict ;  and,  S.  The  procedure 
after  verdict,  and  until  the  cause  be  returned 
from  the  Jury  Court. 

Before  entering,  however,  upoi^  the  explana- 
tion  of  these  matters,  it  may  be  proper  to  no- 
tice generally,  one  or  two  points  applicable  a* 
like  in  every  stage  of  proceeding. 

1 .  Proceedings  at  Edinburgh  and  at  Circuits 
the  same. — ^The  procedure  before  the  Jury  Court 
is  nearly  the  same,  whether  the  trial  take  place 
at  Edinburgh,  or  at  the  circuit.  The  chief  dif- 
ference is  in  the  period  of  certain  notices  which 
^e  necessary  to  be  given.     But  this,  and  any 

«  A.  S.  9th  December  181 5^  g  l^4* 
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other  little  idiscrepancy,  will  be  noticed  aa  ijt  oo 
curs  in  the  progress  of  the  cause. 

2.  Procedure  by  Notice,  Motion,  and,  Affida^ 
v\t. — ^All  proceedings  to  be  made  the  subject  of 
motion  in  the  Jury  Court,  must  be  regularly  in^ 
timated  to  the  other  party,  or  his  agent,  by  no* 
tice>-^And  when  moved,  the  grounds  of  the 
motion  must  generally  be  supported  by  aifQdayit 
in  writing. 

>  * 

On  this  subject  the  following  enactments  are 
to  be  fittended  to. — "  That  aU  nptices  given  by 
^^  the  parties,  or  their  agents,  in  the  proceeding 
^*  relative  to  any  trial,  and  all  orders^  and  rules 
^'  made  thereon,  shall  be  entered  in  a  book  of 
^<  rules  and  orders  to  be  kept  by  the  clerks  of 
'^  the  Jury  Court,  mentioning  the  day  on  which 
**  notices  are  given,  and  such  orders  are  made."  ^ 
And  again,— *^  On  all  occasions  of  notices  for 
^<  motions  to  change  the  place  of  trial,  as  well 
<^  as  in  all  other  notices,  copies  thereof  shall  be 
^'  left  with  the  clerk  of  this  Court,^at  office- 
'•  hours,  on  the  same  day  in  which  they  are 
<f  served  upon   the  party,   or  his  agent ;.  and 

i>  A.  S.  9th  December  1S15,  §  27. 

^  The  necessity  of  a  careful  attention  to  this  requisite,  i«  anxiousl/ 
enforced  by  Mr.  Russel.<^'*  It  may  be  stated,'*  he  says,  *<  once  for 
•<  all,  as  a  matter  to  which  the  attentioa  of  agema  is  pari\cviarlii  rt' 
•<  quired^  and  the  neglect  of  which  may  involve  their  clients  in  ex- 
*'  pense,  that  a  copy  of  every  notice  must  be  lodged  in  the  Jury  Court 
*^  office  at  the  same  time  that  it  is  served  upon  the  agent  for  the  op- 
•<  posite  party,  otherwise  no  order  of  Court  can  be  made  upon  it.^' 
iRumly  p.  24). 
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•'  within  forty-eight  hours  thereafter^  this  Court 
^<  will  meet  for  the  purpose  of  hearing  the  mo- 
^<  tion»  the  grounds  for  supporting  and  opposing 
^  which  must  be  verified  by  affidavits  in  writ- 
^^  ing :  And  the  service  of  the  notices  mus^  fd* 
**  so  be  verified  in  the  same  affidavits.**  ^ 

8.  Who  to  be  held  Pursuer,  and  who  Defsnd^ 
er,  in  Jury  Court.^^^*  In  order  to  remove  any 
*^  ambiguity  as  to  which  party  shall  be  pursued, 
"  and  which  defender,  before  the  Jury  Court,** 
it  has  been  enacted,  <'  That  when  a  canse  i^ 
^*  sent  generally  to  the  Jury  Court,  to  try  the 
^^  whole  matter-  of  fact  at  issue  between  the 
V  parties,  that  party  who  is  directed  by  the 
^*  Court  of  Session,  by  the  Lord  Ordinary,  or 
**  by  the  Judge  of  the  Admiralty,  to  put  in  his 
'*  condescendence,  shall,  in  trying  the  issue,  be 
**  considered  to  be  the  party  first  to  prove  his 
*^  case,  and  to  stand  before  the  Jury  Court  in 
**  the  character  of  pursuer,  the  other  party  stand- 
*'  ing  before  the  said  Court  in  the  character  of 
^*  defender."  ^ 

**  When  either  Division  of  the  Court  of  Ses- 
^*  sion  shall  direct  an  issue  or  issues,  to  ascer- 
*'  tain  any  fact  or  facts,  for  their  information, 
f'  the  Diyisipn  shajl  direct  which  party  sbal} 

^*  stand  in  the  character  of  pursuer,  and  which 

.....  { 

**  Rules  and  Orders  of  the  Jury  Court,  §  48, 
•  A.  S.  9th  Deccmlier  iai5,  §  41.  • 
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**  in  the  character  of  defender,  before  the  Jury 
"Court."' 

»        •         •    ■  , 

**  But  in  all  cases  in  which  the  character  of 
*'  pursuer  or  defender  does  not  stand  as  in  the 
'*  ori^nal  cause,  or  is  i^ot  regulated  as  aforesaid, 
^<  to  prevent  any  misunderstanding,  as  to  which 
^*  party  shall  be  taken  to  be  pursuer,  and  which 
^^  to  be  defender,  it  is  enacted,  that  in  all  pro* 
«<  qepses  of  advocation,  what  is  said  of  the  wofci 
'^  pursuer,  in  these  regulations,  shall  be  under- 
'<  stood  and  taken  to  be  applicable  to  the  pur- 
^  suer  in  the  inferior  court ;  in  process  of  susr 
*'  pension,  as  applicable  to  the  charger ;  in  caSes 
"originating  in  the  form  of  ^  petition,  to  th|? 
"  petitioner :  And  that  the  word  defender  shall 
^\  be  .^nderstood  and  taken  to  be  applicable  to 
"  the  defender  in  the  inferior  court,  in  processes 
**  of  advocation ;  to  the  suspender  in  cases  of 
**  suspension ;  and  to  the  respondent  in  cases  o« 
^*  riginating  in  petition.*'  ^ 


*f  Id  c^ses  of  competition,  or  of  n)u(u^l  ap^ 
f^  tion,  such  f^  multiplepoinding,  or  the  like^ 
**  the  Coui^jt  of  Session  shall  express  in  their  im 
^*  terlocutor  transmitting  an  issue  or  issues  to 
f*  the  Jury  Court,  wh^ch,  party  is  to  be  held  b) 
ff  be  pursuer^  and  which  defender,"  *! 

'  A.  S.  ,9th  pecember  1813,  p  41^ 
s  Ibid. 

^  Ibid. 
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SECT.  I. 
Of  the  Procedure  preparatory  to  TriaL 

There  is  some  little  difference  in  the 
cedure^  according  as  the  cause  is  to  be  tried, 
fore  a  Common  or  Special  Jury,  or  upon  a 


4lrt.  I.  Where  the  Cause  ia  to  he  tried  before  a  CoMMOi 

Jury. 

§  1.  Of  preparing  the  Issues^ 


The  preliminary  procedure  with  regard 
the  preparing  of  the  issues,  has  already  been  e 
plained/  as  belonging  more  properly  to  the  pr 
cedure  under  cognizance  of  the  Court  of  Se 
sion. 


g  2.    Of  lodging  the  Printed  Issues^  and  other  Paper^^ 

On  the  issue  or  issues  being  finally  approvec^ 
in  the  Court  of  Session,^  "  the  Division  shall 
thereupon  pronounce  a  special  interlocutor^ 
ordering  the  same  to  be  sent  to  the  Jurjr 
**  Court;  and  shall,  at^  the  same  time,  direct 
**  the  original  process  to  be  retransmitted  to 
**  the  Jury  Court,  and  copies  of  the  printed  pa- 
"  pers  in  the  cause  to  be  furnished  to  the  clerks 
*'  of  that  Court  b^  the  agents  for  the  parties."  *" 


■  Supra f  p.  310»  e^  seq> 
•»  Vide  tujtra,  p.  320. 

^  A.  S.  9th  pecember  1S15,  §  3.    •<  When  the  condescendence  and 

**  ansi^erff 
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It  has  been  farther  "  ordered,  that  at  the 
time  that  the  printed  issues  are  delivered  at 
the  oflBce  of  this  Court,  the  printed  copies  of 
^<  the  summonses,^  defences,  condescendence,  and 
'^  answers,  in  the  causes  to  which  the  issues  re* 
^*  late,  shall  be  delivered  along  with  them.  The 
**  number  of  issues  delivered  shall  be  twenty  at 
**  least,-— twelve  of  which  may  be  allotted  to  the 
^*  Jury/— one  for  each  Judge,— and  one  for  each 
**  cleii[, — one  for  the  Lord  Chief  Commission- 
"  er's  clerk, — and  one  for  the  closet-keeper. 
"  The  number  of  copies  of  the  other  papers  need 
f^  not  be  more  than  eight,— one  for  each  Judge, 
**  —-and  one  for  each  clerk, — one  for  the  Lord 
"  Chief  Commissioner's  clerk* — and  one  for  the 
closet-keeper."  ® 


(t 


'*  answers,  or  other  papers,  are  orplered  to  be  printed,  with  the  view 
*<  of  being  sent  to  the  Jpry  Court,  each  party  must  print  his  own 
**  papers.  The  draft  of  the  issu^  is  printed  by  the  pursuer.  But 
*'  where  a  party  is  inclined  to  gain  time,  or  protract  the  cause*  by 
"  4claying  to  print  his  papers,  the  opposite  party  may  print  thesf 
*<  along  with  his  own  papers :  And  if  the  pursuer  shall  fail  to  print 
**  the  issue,  it  is  competent  for  the  defender  to  pript  and  box  it  with 
*'  the  other  papers,  the  expense  of  which  will  be  regulated  by  the 
*f  Court,  in  adjusting  the  ultimate  question  of  expenses."  (Russel, 
p.  16). 

^  Under  this  head  are  also  included  letters  of  suspension  or  advoca- 
tUnu 

•  Order  of  the  Jury  Court,  4th  March  1816 — "  The  Lord  Chiefs 
**  Commissioner's  clerk  shall,  when  he  delivers  the  list  of  causes  to 
**  the  Judges,  accompany  it  with  a  copy  of  the  issue,  and  printed 
*<  copies  of  each  of  the  papers  above  enumerated.**    (Ibid<) 
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§S.     Of  the  Notice^  for  Trial. 

This  notice  ^  may  be  given  either  by  pursuer 
or  defender ;  but  only  by  the  latter^  after  fail*- 
ure  on  the  part  of  the  former. 

It  IS  enacted  '^  That  within  seven  days  from 
^  the  date  of  any  interlocutor  finally  ordering 
f<  an  issue  or  issues  in  a  cause  to  be  transmitted 
"  to  the  Jury  Court,  the  pursuer  or  his  agents 
*<  if  he  means  to  try  the  issue  or  issues,  shall 
^^  give  ten  days  notice  of  the  trial,  at  the  least, 
f '  to  the  defender's  agent,  if  the  cause  is  to  be 

f  For  the  general  rule,  as  to  all  Notices,  vide  fupra^  "p*  S27» 

S  The  form  of  the  "  Notice  of  Trial,"  is  thus  given  in  iL  8.  9th 
December  1815,  Appendix,  No.  I. 

«•  A  Bt-^Purntcr, 

««  and 
««  C  Df^Defbnder. 
*'  Take  notice,  that  the  issue  (or  issues)  in  this  cause,  wiU  be 
'*  tried  on  the  day  of  instant,  at  the  next  sittiiigs  of 

'<  the  Jury  Court,  to  be  holden  at  Edinburgh,  or  at  such  time  diuiog 
**  that  sittings  as  the  Court  may  appoint ;  (or  if  the  trial  is  to  be  in 
*<  the  circuit-town),  at  the  next  sitting  of  the  Jury  Coturt,  to  be  hold- 
**  en  at  in  the  county  of  in  the  court-house 

**  of  the  Court  of  Justiciary  there,  or  in  such  other  place  as  shall  be 
**  appointed  by  the  Jury  Court. 
••  Dated,  &c 

«  ■  ■  Agent  fur  the  said  pufvuer. 

V  To  Mr. 
^'  Agept  for  the  defender. 

*'  N.B,  The  notice  to  be  varied  so  as  to  suit  trials  in  Edinburgh 
**  in  the  session,  and  in  the  spring  and  autumn  vacations,  (as  the 
•»  case  may  be),  and  to  suit  trials  on  the  circuit,  in  the  spring  and 
*•  autumn  vacations,  (as  the  case  may  be),  taking  care  to  insert  the 
•*  name  of  the  circuit  town,  as  appointed  by  the  Jury  Ck>urt,  and  so 
«  as  to  suit  cases  where  it  is  proposed  to  move  the  Court  to  permit 
•»  a  trial  on  short  notice.'* 
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^r  tried  in  Edinburgh^  and  fourteen^  at  the  leasts 
"  if  the  cause  is  to  be  tried  on  the  circuit,*'  * 

*;  If  no  notice  be  given  in  terms  of  this  Enact- 
ment, by  the  pursuer's  ageiit,  "  the  defender's  a- 
gent  may  give  the  like  notice  of  trial  to  the 
pursuer's  agent ;  and  such  notice  shall  be  va« 
^^  lid  and  effectual,  and  shall  entitle  the  defend- 
*•  er  to  try  the  cause,  provided  such  notice  (to 
•*  be  called  notice  by  proviso)  is  given  wrthin 
"  four  days  after  the  expiration  of  the  days  al-» 
"  lowed  to  the  pursuer  to  ffive  notice  of  trial"  ^ 
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"  If  the  pursuer  shall  not  proceed  to  trial  ac"«* 
cording  to  the  time  of  giving  notice,  as  above 
regulated,  he  shall  not  be  at  liberty  to  try  the 
••  issue  or  issues  at  the  first  sitting  of  the  Jury 
"  Court  in  Edinburgh,  or  at  the  first  circuit 
next  after  the  issue  is  finally  transmitted  to 
the  Jury  Court,  unless  by  consent  in  writing 
by  the  defender's  agent,  or  by  leave  of  the 
Court,  upon  application  made^  that  he  may 
•*  proceed  under  short  notice  of  trial  in  manner 
*'  above  ordered,"  ^  i.  e.  unless  there  shall  be 
time  for  a  new  notice  of  ten  days. 

Where  application  is  to  be  made  to  the  Court 
for  leave  to  proceed  under  short  notice,  this  also 
should   be    notified   to    the    defender's    agents 

*  A.  S.  10th  Febl-uary  1816,  §  1,  altering  A.  S*  9th  December 
J815,  §9. 

k  Ibid. 

*  A.  S.  9th  December  18l5,  §  Id. 
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^  Such  last-mentioned  notice  shall  'he  sufficient^ 
"  if  served  upon  the  defender's  agent  :tHree 
**  days  before  the  application  to  the  Jury  Court  : 
<<  provided  always,  that  such  ai^ltcafcidn'  be 
*<  made  while  the  Court  of  Session  is  sittin^^  or 
while  the  Jury  Court  is  holding  sittings  in 
Edinburgh.  There  shall  be  a  similar  rule  in 
•^  favour  of  the  defender,  when  he  has  not  avail- 
"  ed  himself  of  the  first  opportunity  of  giving 
**  notice  to  try  the  issue  or  issues  by  jpiwwoj.'^" 

**  In  all  cases  where  the  parties  shall  have  omit-' 
"  ted  to  enable  themselves  to  goto  trial  at  the  first 
*^  sittings,  or  at  the  first  circuit  after  the  tnms- 
'<  mission  of  the  issue  or  issues,  it  shall  be  com- 
petent for  either  party  to  try  at  the  second 
sittings,  or  at  the  ensuing  circuit,  if  notice  is 
given  within  seven  days  from  the  commence- 
ment of  such  second  sittings,  or  fourteen 
days  previous  to  such  second  circuit.'*  "^  Tlie 
rules  of  notice  in  this  case  are  the  same  as  in 
the  original  notice  of  trial.** 

Where  the  pursuer  fails  to  give  notice  in  the 
manner  above  prescribed,  the  defender  has  an- 
other remedy,  besides  himself  forcing  on  the  trial; 
for  "  in  case  the  pursuer  shall  not  proceed  to 
*'  trial  within  two  sittings,  of  within  two  cir- 
**  cuits  after  the  issues  shall  have  been  directed, 
^*  it  shall  be  competent  to  the  defender  to  apply 

•»  A.  S.  9th  December  1815,  §  10. 
■  A.  S.  9th  July  1817,  §  8. 
'       •  Ibid. 
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^*  to  the  Biviskm  of  the  Court  of  Sessiob/  di- 
'^  reeling  the  issue  or  issues,  to  pronounce  at| 
*«  interlocutor  holding  the  opposite  party  as  con- 
•*  fessed»  and  thereupon  to  give  judgment  ac** 
*•  cordingly."  p 


4€ 
€€ 
€€ 

€€ 


€€ 


**  In  case  of  a  notice  of  trial,  and  no  proceed- 
ings, the  party  by  whom  the  notice  was  giv- 
eUf  shall  be  subjected  in  payment  to  the  opr 
posite  party,  of  the  whole  costs  incurred 
through  attendance  or  preparation  for  trials 
in  pursuance  of  such  notice : — such  costs  to 
•*  be  taxed  as  herein  after  directed,  ^  unless 
*'  such  notice  of  trial  shall  have  been  counter- 
manded in  due  time^  by  notice  regularly 
given  to  the  opposite  party  or  his  agent.'"^^ 
When  the  notice  of  countermand  thus  giveuj 
shall  be  held  as  made  ^^  in  due  time,"  is  nowhere 
pointed  out.  It  will,  therefore,  probably  be  re- 
gulated by  the  Court,  according  to  the  circum- 
stances of  each  case.' 

»  A.  S.  9th  December  1815,  §  10. 

*  Vide  infra. 

'  A.  S.  9th  December  1815,  §  \\i  The  form  of  the  «•  Notice  of 
**  Countermand  of  Notice  for  Trial,**  is  thus  given  in  the  same  act 
of  sederunt,  Appendix,  No.  II. 

•«  A  B, — Pursuers 

••and 
«  C  D, -^Defender. 
**  I  do  hereby  countermand  the  notice  of  trial  given  yon  in  tliis 
**  causes 

••  Yours,  &c. 

•t  ....-I...—  Agent  for  the  said  pursuer. 

•«  To  Mr.     * 
••  Agent  for  the  said  defender.** 

'  The  same  conclusion  is  drawn  by  Mr.  Russel.— "  Ne  time,"  he 

saysr 
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Wlere  notice  is  conntergialKk^,  hf  one 
party,  it  is,  of  course^  competent  to  the ;  other 
to  force  on  the  trial  by  a  new  notice  in  hi» 
own  naroe^ 

§  4.     Of  changing  the  Place  of  Trial. 

It  will  ^cMetimes  happen,  after  ndtide  i&  ite-» 

gularly  given  by  one  party,  that  the  opposite 
party  may  wish  id  change  the  place  of  triat    '- 

r        t       0         I  . •    »^       * 

<<  When  the  pursuer  gives  nbtice  that  he^is' 
*^  to  try  the  i^sue  in  Edinburgh,  the  de^ev^it, 
**  if  he  means  to  have  the  place  of  trial  cbiBBgei 
^'  to  the  circuit,  must  move  this  Cbtirt  for  that 
'<  purpose;  and  to  entitle  him  to  do  so,  he 
^  limst  withih  four  days  from  the  receipt  of  the 
**  doiice  of  trial,  cause  a  written  notice  to  be 
*'  served  upon  the  pursuer  or  his  agent,  signi- 
<<  fying  th&t  he  intends  to  make  stich  ino-  ^ 
"tion/'* 

^*  In  the  same  manner,  when  notice  of  triid  is 
^^  given  for  the  circuit,  and  the  defender  mi^ans 
^  to  move  it  to  Edinburgh,  such  notice  as  that 
**  above  specified  must  be  given/' "* 

sayg)  "  18  limited  for  couiitcnh&ndin^  a  hotice  of  trial ;  and,  there* 
*'  ^orie,  it  is  altirays  a  tnattef  for  the  Court  to  determine,  whe£her«  in 
**  the  particular  circumstances  of  the  case,  the  notice  has  be^n  saffi- 
"  cient."    (Form  of  Process  before  the  Jury  Court,  p.  23). 

*  Rules  and  Orders  of  Jury  Court,  6  45* 

**  Ibid.  §  16,  ,    \     . 
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^<  So  when  It  is  meani;  to  move  the  trial  ef  aft 
*  issue  from  one  circuit  town  to  another,  notice 
^  must  be  given  similar  to  that  above  specific 

ed.^» 


^  6.  Of  putting  off  Trial  on  account  of  the  Unavoidable 

Absence  of  a  Witness, 

After  notice  of  trial,  too,  and,  indeed,  after 

^^verj  requisite  form  has  been  attended  to,  the 

farther  necessity  may  sometimes  occur,  of  de« 

Jaying  the  tri^^l  in  consequence  of  the  unavoid- 

jable  absence  of  a  material  witness. 

**  When  the  fact  of  the  probable  or  expect- 
'^  ed  absence  of  a  material  witness  shall  be- 
**  come  kqown  to  either  party,  or  their  agents, 
'^  the  same  shall,  without  any  undue  delay,  be 
**  made  known  to  the  other  party,  or  his  agent ; 
*•  and  it  shall  be  competent  to  the  party  requir- 
'<  ing  the  trial  to  be  put  off,  to  make  the  applica* 
'*  tion  to  the  Jury  Court,'  upon  notice  in  writing 
"  being  sierved  on  the  agent  of  the  opposite 
party  forty-eight  hours  before  such  applica- 
tion, the  same  being  supported  by  the  oath  or 
"  affidavit  of  the  party,*  or  his  agent,  or  certi* 

*  Bules  and  Orders  of  the  Jury  Court,  §  47. 

y  The  application  is  made  ••  by  motUm  to  the  Jury  Court,"  (Rus- 
sel,  p.  23). 

"  The  form  of  the  *'  Notice  to  put  off  trial  for  the  absence  of  a 
*•  material  witness,*'  and  •*  oath  in  support  thereof,*'  is  thus  given 
in  A.  S.  9th  December  1815,  Appendix,  No.  VI* 

••  In  the  Jury  Court,  the        day  of  18 

VOL,  II.  .  y  "  ^  * 
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<*  ficate  on  soul  and  conscience."'  But  '^  the 
<<  party  making  application  shall  pay  whatever 
'*  costs  may  have  been  incurred  by  the  opposite 
'<  party  in  preparing  for  trials  to  be  taxed  as 
«  herein-after  '  directed."  *; 

Nay,  ^'  although  a  cause  shall  be  ready  to  be 

••  A  B-^Purner, 

«<and 
<«  C  U^Defimier. 
**  Take  notice,  that  this  honourable  Court  will  be  moved  on 
**  f  or  soon  after,  as  counsel  can  be  heard,  that  the 

<<  trial  of  the  issue  (or  issues)  in  this  cause,  may  be  pat  off  until 
«  next,  on  account  of  the  absence  of  a  material  witneff 

**  on  the  part  of  the  pursuer,  (or  defender,  as  the  case  may  be) ;  an^ 
"  in  the  meantime,  all  farther  proceeding  be  stayed.    Dated,  &c 

"  Yoursy  &c» 
c<  .  Agent  for  the  puno^i 

<«  Or — — >  Agent  for  the  defends* 

••  To  Mn     ■  PuriuerU  Agent, 

"  Or  Mr.    ■  Defender's  AgenU 

"  OATH  in  Support  thereof. 
^'  C  D,  of  ,  agent  of  the  above-named  defender,  (or  a^^ 

**  for  the  above-tiamed  pursuer,  as  the  case  may  be),  or  the  abo^^ 
**  named  defender,  (or  pursuer,  as  the  case  may  be),  depdnes,  Ti^^ 
**  on  or  about  the  day  of  instant,  (or  last),  notice  i^' 

"  given,  that  the  issue  (or  issues)  in  this  cause  would  be  tried  on  tl^' 
«  day  of  instant,  in  the  Jury  Court,  to  be  holden  ^^ 

<*  Edinburgh,  (or  if  the  trial  is  to  be  in  the  circuit-towns),  to  be  hol^ 
'<  en  at  ,  in  the  county  of  ,  in  the  court  of  the  Ci^' 

<*  cuit  Court  of  Justiciary  there,  (or  other  place  appointed  for  tU 
<*  trial) ;  and  that  £  F,  late  of,  &c.  will  be  a  material  witness  fmr  tb^ 
"  said  defender,  on  the  trial  of  the  said  issue,  (or  issues),  as  he  is  ad" 
**  vised  and  believes ;  and  that  he  cannot  safely  proceed  to  the  tri^ 
<*  thereof,  without  the  testimony  of  the  said  E  F.  And  he  farther 
<'  swears.  That,  in  consequence  of  the  notice  of  trial  so  given,  as  tf' 
<•  foresaid,  he,  this  deponent,  caused  inquiry  to  be  made,  &c  (Stat^ 
*<  the  nature  and  result  of  the  inquiry  made  after  the  witness^  an^ 
the  time  when  he  is  likely  to  attend). 

•  Vide  infra,  chap.  vii. 

^  A.  S.  9th  December  1815,  §  18. 
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*^  called  on  for  trial,  it  shall  be  competent  to 
^<  put  off  the  same,  on  account  of  the  unavoid- 
^*  able  absence  or  sickness  of  a  material  witness^ 
**  upon  such  oath  or  affidavit,  or  certificate  on 
*^  soul  and  conscience,  as  shall  be  satisfactory  to 
"  the  Court,  in  respect  to  the  recency  of  the 
^^  discovery  of  such  absence  or  sickness,  and  of 
''  the  witness  being  a  material  witness  :  But  the 
party  applying  shall  pay  the  whole  costs  of 
the  day,  as  well  as  the  other  costs  ihcurred 
by  the  notice  of  the  trial,  to  be  taxed  as  here^ 
«  after  •  dh-ected."  * 

§  6.  Of  examining  a  Witness  on  Commission. 

If  a  witness  be  so  circumstanced  as  that  his 
presence  at  trial  could  not  be  looked  for  even 
after  a  reasonable  delay,  the  party  meaning  to 
cite  him  may  apply  to  have  him  examined  on 
commission. 

**  When  it  shall  be  made  out  upon  oath*  to 
**  the  satisfaction  of  the  Jury  Court,  that  a  wit- 
ness cannot  attend,  on  account  of  age  or  per^ 


€4 


«  Vidt  infra,  chap.  vii. 

*  Vide  A.  S.  9th  December  1815,  §  Id. 

*  The  "  oath  in  support  of  commission**  is  in  form  similar  to  the 
oath  in  support  of  notice  to  put  off  trial,  (tufra,  p.  338,  Note '),  *^  but 
**  containing  the  allegations  applicable  to  an  order  for  a  commission.'* 
(A.  S.  9th  December  1815,  Appendix,  No.  VIII). 

Of  course,  though  nothing  is  said  on  that  point  in  the  A.  S.,  no- 
tite  of  the  application  for  a  commission  should  be  served  on  the 
agent  of  the  opposite  party.  The  form  of  this  notice  will  likewise 
be  regulated  by  that  in  the  Case  of ««  putting  off  trial.**  (Siipraf  p. 
337,  Note «). 
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^^  manent  infirmity,'  or  is  obliged  to  go  mto  fo^ 
**  reign  parts,  or  shall  be  abroad,  and  not  likelj 
^'  to  return  before  the  day  of  trial,'  it  shall  be 
^'  competent  to  examine  such  witness  by  com-P 
**  mission  on  interrogatories  to  be  settled,^  an4 
**  to  read  the  same  in  Court  to  the  Jury.'* 

<^  In  all  cases  where  a  commission  is  granted 
^^  for  examining  a  witness,  as  aforesaid*  it  shal) 
«<  be  competent  to  the  party  not  calling  him  in 
^<  chief  to  propose  cross-interrogatories  to  suclf 
^*  witness/'  * 


f  "  Where  ike  cause  of  absence  Is  sicknessa  it  ipust  be  shewn  bj 
**  the  certificate  of  a  medical  person,  as  well  as  the  affidavit  of  the 
^*  pfurty  or  his  agent,  founded  on  that  certificate,  or  On  personal  knoWf  * 
**  ledge,  that  it  is  of  such  a  permanent  nature,  as  may  p^veat  |h« 
**  ]9ritne88  attending  for  such  a  length  of  time,  as  wojild  be  productr 
^^▼e  of  great  delay  and  consequent  inconvenience  to  either  party  ; 
**  for,  if  tbe  illness  is  of  sych  a  nature,  as  the  witness  is  likely  to  re- 
«  cover  from  in  the  course  of  a  short  time,  the  Court  will  adjourn 
"  the  trial  rattier  than  grant  the  commission."    {Runef,  p.  86). 

S  Mr.  Bussel  says,T<-**  The  Court  are  extremely  unwilling  to  gran^ 
'^  a  commission,  unless  where  the  necessity  of  the  case  is  clearly  nuule 
**  but.  Where  a  witness  is  not  a  native  of  this  country,  or  resides 
<*  out  of  Scotland,  and  refuses  to  come  voluntarily,  then  the  Court 
*'  wUl  grant  commissiQU  for  examining  him,  b^pause  his  attendance 
*f  cannot  be  compelled.  Bu(  if  the  witness  is  a  native  of  this  coan- 
*<  try,  or  usually  Resides  in  it,  and  his  absence  is  merdy  temporary ^  the 
*^  Court  will  noU  on  tiUe  ground  of  such  ien^orary  absence  aione^ 
**  grant  a  commission  for  his  examination.  They  will  rather  adjoiirn 
**  the  trial,  till  such  time  as  he  can  attend.**    f^Russel,  p.  1^6). 

^  This  is  done  either  by  the  parties  arranging  between  themselTes* 
or  (where  they  differ)  under  the  coutroul  of  one  of  the  Commission- 
ers, who* will  appoint  parties  to  come  before  him  that  they  may  be 
heard. 

*  A.  S.  9th  December  1815,  §  22,  2a-^«  These  cross-interroga- 
*'  tories  must  also  be  prepared  and  settled  at  the  time  of  granting 
*<  the  commission.  It  was  contended  in  one  case,  {Earl  qf  F^  o- 
«*  $amit  Earl  of  F\fe's  Trustees),  by  the  defenders,  where  the  com- 
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Besides  the  elsamination  of  witnesses  on  cont- 
mission,  which  is  allowed  under  these  enact- 
ments after  the  cause  has  been  sent  to  the  Jury 
Court,  it  ought  to  be  obsenred,  **  that  the  Di- 
^*  visions  of  the  Court  of  Session,  the  Lords  Or- 
•*  dinarj  or  Judge  of  the  High  Court  of  Admi- 
'*  ralty,"  niay  also  "  grant  commissions  for  the 
**  examination  of  witnesses  as  heretofore,  to  lie 
*•  in  retettiis,^  before  the  cause  has  beeh  sent  to 
the  Jury  Court,  and  in  all  cases  <^  where  an  issu6 
*  has  not  been  actually  and  finally  ordered/*  ^ 

But  neither  the  examinations  taken  upon 
commission  in  the  Jury  Court,  nor  those  above 
taken  in  the  original  courts  to  lie  in  retentis,^ 
shall  be  used  before  the  Jury,  "  provided  the 
'*  witness  is  capable  of  being  examined  in  the 
"  Jury  Court  at  the  time  of  the  trial."  " 

**  mission  was  applied  for  by  the  pursuer,  that  they  were  not  lound 
<*  to  give  in  cross-interrogatories  at  the  time  ttJken  tfU  dotn^UHon  woe 
**  granted;  but  that  they  were  entitled,  at  the  time  of  the  examinationg 
**  to  put  such  cross-interrogatories  as  they  chose.  But  the  C^ourt 
**  niZ»7,— That  the  cross-interrogatories  must  be  settled  at  the  time 
**  of  granting  the  commission."    {Runely  p.  28>. 

k  A.  S.  9th  December  1815,  §  22,  83. 

'  With  reference  to  **  such  examinations  taken  to  lie  in  retentUf* 
it  is  said  to  have  been  ruled,  {Clark  v.  Thomson^  1817),  that  they  **  may 
**  be  read  as  evidence  to  the  Jury,  if  the  witness  is  dead,"^-'**  But,  in 
**  the  same  case,  the  evidence  of  another  witness,  which  was  also 
*'  taken  to  lie  in  retenHst  was  not  allowed  to  he  read,— ftecowM  ?ie  woe 
**  alive  {  and  though  not  within  the  jurisdiction  of  the  Court,  a  com" 
^*  mission  mUght  have  leen  appUedfir  to  examine  l^im^*  {Rusself  p.  27)* 
Qtuere.'^lt  this  last  point  be  correctly  reported,  how  far  is  the  ded* 
sibn  consistent  with  the  spirit  of  the  regulations  contained  in  the  act 
•f  sederunt  quoted  In  the  text  ? 

"  A.  S.  9th  December  1815,  J  22,  23. 
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§7*  Of  the  General  Citation  of  Witnesses  and  Haoerg^ 

*•  It  shall  be  lawful  for  the  Jury  Court  to 
'^  grant  warrant  for  citing  witnesses  and  havers, 
'^  who  shall  attend,  and  may  be  compelled  to  aU 
*^  tend,  and  be  examined  upon  oath»  before  the; 
^^  Jury  Court  when  required,  in  the  same  noian- 
^^  ner  that  witnesses  and  havers  dp  attend, ,  or 
^<  may  be  compelled  to  attend,  for  the  purpose  of 
^*  examination  upon  oath  by  the  Court  of  Se^*- 
«  sion."" 


§  S*  Of  interchanging  the  List  of  Witnesses, 

*^  It  is  enacted,  that  parties  shall  exchange 
**  lists  °  of  witnesses  they  propose  to  examine, 
four  days  before  the  trial,  if  it  is  to  take  place 
in  Edinburgh,  and  eight  ^^ys  before  the  trial, 
if  it  is  to  take  place  on  the  circuit. 
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**  But  such  exchange  of  lists  shall  not  prevent 
'*  the  examination  of  other  witnesses  than  those 
contained  in  the  Usts,^  provided  the  Court  in 
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>  6S  Geo.  Ill,  c.  42,  §  16. 

^  It  is  also  to  be  attended  to,  that  "  two  copies  of  each  list  of 
**  witnesses  must  be  lodged  in  the  Jury  Court  qffice^  at  the  time  of  ex* 
*'  changing  the  lists.*'    (Russel,  p.  28,  Note  *). 

F  <*  On  this  matter,  no  genera}  rules  can  be  laid  down,  and  ip 
<*  most  cases  that  have  occurred,  the  admission  of  additional  wit- 
**  nesses  has  been  managed  by  obtaining  the  consent  of  the  counsel 
*'  and  agent  for  the  opposite  party,  who  either  have  found  it  neces- 
sary to  call  additional  witnesses  on  their  part,  or  who,  on  seeing 
good  cause  for  their  opponent  adding  new  witnesses  to  his  list, 
«•  paay  be  disposed  to  save  the  time  of  the  Court,  by  consenting 
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*'lts  discretion  shall  think  fit  to  allow  such  wit- 
^*  nesses  to  be  examined."  * 


§  9.  Of  the  Production  and  Lodgment  ofWritingSy  to 
he  used  in  Evidence,  and  of  the  Admissions  of  Parties 
with  regard  to  them. 

Writings  to  be  used  in  evidence '  will  gene- 
rally be  produced  brfore  the  cause  is  finally  re- 
mitted to  the  Jury  Court  ybr  /na/,— either  along 
with  the  condescendence  and  answers  ordered 
hj  the  Court  of  Session,— or,  at  least,  while  the 
cause  lies^  before  the  Jury  clerk,  for  adjusting 
the  issue. — So  far  as  relates  to  this  period,  the 
mode  of  proceeding  has  already  been  explain- 
ed.' 

**  that  such  additional  witnesses  shall  be  examined.*'    (JRusselp  p. 
29> 

^  A.  S.  10th  February  1816,  §  3,  altering  A.  &  9th  Deeember 
1815,  §24. 

'  With  reference  to  this  subject  of  the  production  of  written  evi- 
dence,  it  will  be  observed,  that  *'  although,  in  the  course  of  a  pro- 
«<  cess  which  has  been  long  in  dependeiice,  many  writings  may  havb 
**  been  produced,  yet  they  do  not  become,  by  such  production  alone, 
«<  evidence  to  the  Jury,  but  must  be  given  in  as  such,  and  made 
«<  evidence  at  the  trial ;  and  sttU  less  will  the  Court  allow  any  vagute 
*'  allegations  in  any  of  the  proceedings  before  the  Court  of  Session 
«  to  be  considered  as  evidence.  It  has  been  more  than  once  con- 
«■'  tended  on  the  part  of  a  defbnd^,  with  a  view  to  deprive  the  pnr- 
**  suer  of  his  reply,  that  documents  already  in  process,  must  go  to 
'<  the  Jury  as  evidence,  without  the  necessity  of  the  defender  produ- 
'<  cing  them  as  such  at  the  trial ;  bHt  this  has  been  frequently  over- 
*^  ruled  by  the  Court,  and  it  is  now  fixed,  that  in  order  tliat  a  docu^ 
**  ment  may  go  at  evidence  to  tfte  Jury,  it  mutt  beprodttcH  as  such^  and 
•<  tendered  as  evidence  at  the  trial"    (.Ru^s^,  p.  29)* 

»  Supra,  p.  311>  ei  seq* 
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The  power  of  producing  writiogiv  however^ 
does  not  stop  at  this  period.  But  it  comesi 
then  to  be  regulated  under  the  following  enact* 
Hients.— 

In  general, "  where  writings  not  already  pro- 
<«  duced  in  the  process  previous  to  the  trans* 
^*  mission  of  the  issue  or  issues  to  the  Juiy  Court, 
'^.  gre  proposed  to  be  produced  at  the  trial  o£ 
V  such  issue  or  issues^  they  shall  be  lodged  with 
^:  the  clerk  of  the  Court  if  the  trial  is  to  tak# 
^Vf^ace  in  Edinburgh,  and  with  the  sherifl^Ierlft^ 
^  i^  it  is  to  take  place  on  the  circuit.  And  im 
^  e^ch  case  such  writings  shall  be  lodged  ^ghf 
^^  .d9js  before  the  tri^l ;  without  which  tha 
**  party  shall  not^  be  entitled  to  give  the  same 
•*  in  evidence."  * 

^*  When  additional  writings  are  thus  produ^ 
ced, — (iflerthe  condescendence  and  answers  are 
given  in,  and  eight  days  before  the  trial,— the 
?  clerk  of  the  Jury  Court  shall  make  an  inveii«^ 
^  tory  of  such  writings,  and  certificate  of  any 
'^  admissions  which  may  be  made  by  the  parties. 
•*  or  either  of  them,  in  relation  thereto,*'  *  in  the 
same  manner,  and  subject  to  the  same  rules^ 
that  have  already  been  explained  in  anether 
place.*    <^  Such  inventory  and  certificate  shalt 

*  A.  S.  lOth  February  1816,  §  3,  altering  A.  Sr  9th  Dtctmbw 
1815.8  2*. 

»  A.  S.  9th  July  1817,  §  4. 

*  SMpr09  p.  316,  tff  teq. 
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«^  be  lodged  m  process  and  a  copy  of  it  furniab- 
ed  to  tbe  presiding  Judge  three  days  before 
the  trial  is  to  take  place."  ' 


4t 


There  may  sometimes^  however,  be  ^ritirtgij 
t^hidi  the  party  has  it  not  in  his  power  ta 
pipoduce  even  eight  days  previous  to  the  trial. 
Thiif»  from  the  refusal  of  one  of  the  partiei^ 
to  admit  an  extract  as  sufficient  evidence,  or 
firoin  scone  other  causey  it  may  be  necessary  to 
produce  tbe  original  of  a  recorded  deed^  with 
the  custody  of  which  the  keeper  of  the  record 
Uh  not  at  liberty  unauthorizedly  to  part  :--^r^ 
agaiui  a  writing  may  be  in  the  hands  of  a  haver, 
who  refuses  to  deliver  it  up.  Both  of  these 
cases,  however^  are  amply  provided  for. 

The  remedy,  indeed,  as  will  immediately  be 
seen,  has  no  exclusive  reference  to  the  particu* 
lar  stage  of  the  cause  now  under  consideration  i 
but  with  a  view  to  its  effect  in  excusing  the 
somewhat  irregular  and  tardy  production  of 
written  evidence,  it  seemed  fully  as  proper  to 
Qptice  it  here,  as  any  where  else.' 

In  the  ^rst  case,  then,  ^^  if  it  should  be 
^'  deemed  necessary  by  either  of  the  parties, 
that  the  original  of  any  registered  instra« 
ment  should  be  produced  at  the  trial,  it  is 
''  declared  competent  for  the  party,  as  well  &e« 

9  A,  S.  9th  July  1817,  §  4. 

*  Vide  supra,  p.  312,  Note  %  and  p.  318,  Note  *,  where  the  same 
«uli)ect  is  touched  upon. 
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^*f(n'e  a»  cfier  the  adjosttnent  c^  an  iimie  ^ 
**  issues  in  the  cause,  to  apjdj  by  petition  to 
**  that  Division  of  the  Court  to  which  the  cause 
*•  belongs,  or  to  the  Jury  Court,  praying  for  a 
^  Warrant  to  authorize  and  direct  the  keeper 
^*  of  the  register,  in  whose  custody  the  instnt- 
*^  ment  is  preserved,  to  deliver  up  the  same  to 
^  the  clerk  of  the  process,  or  to  the  clerk  of  the 
•*  Jury  Court,  in  order  to  be  produced  at  the 
**  trial ;  and  provided  such  petition  has  been 
^'  duly  intimated  to  the  opposite  party,  and  also 
^  to  the  deputy  clerk  register,  it  shall  be  compe- 
^  tent  to  the  Court,  if  they  shall  see  cause,  to 
^  grant  such  warrant,  in  such  terms  and  under 
^  such  conditions  and  qualifications  as,  in  the 
*•  circumstances  of  the  case,  may  seem  neces* 
**  sary,  whether  with  a  view  to  the  interests  of 
^  the  parties,  or  to  the  safety  and  preservation 
^  6(  the  public  records  of  the  kingdom.*^* 

• 

'  lu  the  second  case,  again,  if  **  any  haver, 
«*  when  called  upon  by  virtue  of  letters  of  di- 
ligence, as  aforesaid,*"  shall  refuse  to  deliver 
up  any  writing  in  his  hands,  so  that  the  same 
may  be  lodged  in  process  in  due  time  before 
•*  the  trial,"  it  is  directed,  that  "  his  deposition 
**  to  this  effect  shall  either  be  lodged  in  process 
"  with  the  condescendence  or  answers,  or,  at 
^^  the  latest,  shall  be  lodged  eight  days  before  the 
trial  with  the  clerk  of  the  Jury  Court,  if  the 
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»  A,  S.  9th  July  1817,  §  5. 
^  Vide  mjpray  p.  3I2« 
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^<  trial  is  to  take  place  in  Edinburgh^  and  with 
V  the  sheriff-clerk,  if  it  is  to  take  place  on  the 
^*  circuit/'^ 

And  it  is  enacted  in  both  cases,  that^^  it  shall 
'*  be  in  the  power  of  the  Court,  if  they  think  fit, 
^  to  allow  the  writing  to  be  used  as  evidence  on 
^^  the  trial,  though  Jiot  produced  bbfobe  the 
^^  trial:'  ^ 

Except  in  the  cases  thus  provided  for,  it 
is  enacted,  ^*  that  no  farther  production  of 
writings  shall  be  allowed  at  the  trial,  un- 
less upon  sufficient  cause  shown,  supported 
^*  by  the  affidavit  of  the  party  or  his  agent,-»- 
«*  when  the  Court  shall  have  it  in  its  power  to 
**  allow  such  productions."  **  And,  in  this  case, 
^'  the  Court  may,  if  it  see  cause,  order  the  ex- 
**  penses  of  the  whole,  or  any  part  of  the  prior 
^*  proceedings,  to  be  paid  by  the  party  making 
**  such  production,  in  the  same  manner  as  by  a 
^  party  applying  for  a  delay  of  trial."  [ 
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§  10.  Of  the  Death  or  Bankruptcy  of  a  Party,  while 
the  Cause  is  before  the  Jury  Court* 

"  In  all  cases  in  which  a  party  shall  die,  or 
^^  become  banjo-upt,  and  be  ^equestratgd,  after 

c  A.  S.  9th  July  1817,  §  5. 

*  Ibid. 

•  Ibid. 
f  Ibid. 
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'*  an  issue  at  issues  are  transmitted  for  trial  to 
^^  the  Jury  Court,  it  is  enacted  and  declared. 
That  it  shall  be  competent  to  the  Court  to  al* 
low  his  heir,  or  other  representatives,  in  case 
*<  of  deaths  or  the  trustee  upon  the  estate,  in 
^  case  of  bankruptcy,  to  sist  him,  her,  or  them- 
^  selves,  and  to  appear  and  hare  the  issue  or  is- 
^  sues  tried ;  and  that  the  proceedings,  in  -eon- 
'*  sequence  of  such  party  being  sisted  as  afore- 
*'  said,  shall  be  as  valid  and  effectual  to  all  in- 
^  tents  and  purposes,  as  if  the  party  bad  been 
^  sisted  by  the  authority  of  the  Court  of  Ses* 
^sion;'» 

§11.     Of  the  Sleeping  of  Processei  before  the  Jury 

Court. 

<<  It  is  declared,  that  no  cause  shall  fall 
"  asleep  while  in  the  Jury  Court,  thou^^h  qo 
**  step  shall  have  been  taken  therein  for  year 
"and  day."  ^ 


Art.  It.    Where  the  Case  is  to  be  tried  before  a  Special 

Jury, 

The  main  difference  in  the  preliminary  pro- 
cedure, between  a  case  which  is  to  be  tried  be- 
fore a  common  Jury,  and  one  which  is  to  be 
tried  before  a  special  Jury,  is,  that  in  the  former 

s  A.  S.  9th  July  1817,  §  7.  The  mode  of  sisting  <<  is  by  a  motion 
*<  in  the  Jury  Court,  of  which  due  notice  should  be  given  to  the  O]^ 
••  posite  party."    iRiusetf  p.  52). 

*  A,  S.  9th  July  1817,  §  7. 
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^rery  jLhing  proceeds  of  course,  without  the  ne- 
cessity of  applying  to  any  Court ;  while  in  the 
latter  no  special  Jury  can  be  had,  unless  on  the 
express  api^ication  of  one  or  other  of  the  par- 
ties. 

By  the  statute,  it  is  declared  <<  lawful  for  ei- 
^^  ther  of  the  parties,  in  any  case  where  an  issue 
**  or  issues  is  ordered  to  be  tried  by  a  Jury,  to 
^•'  apply  to  the  Division  of  the  Court  of  Session, 
**  ordering  such  issue  or  issues,  or  to  the  said 
^^  Jury  Court,  to  direct  that  the  same  shall  be 
f^  tried  by  a  special  Jury."  • 

before  such  an  application,  however,  can  be 
made,  regular  notice  ^  must  h&  given.  "  When 
^  either  party  shall  intend  to  have  the  issue  or 
^^  issues  tried  by  a  special  Jury,  the  party,  or  his 
agent,  requiring  a  special  Jury,  shall  give  seven 
days  notice  to  the  other  party ."  And,  *^  with- 
*^  put  this,  the  party  requiring  the  special  Jury 
^*  shall  not  be  entitled  to  the  same." "" 

•  55  Geo.  Ill,  c.  42,  §  24. 

*  The  form  of  «*  Notice  for  applying  for  a  special  Jurj,"  is  tbaf 
l^ven  in  A.  S.  9th  December  1815,  Appendix,  No.  IV. 

«*  In  the  Court  of  Session,  f 

•*  or  f  the        day  of  18 

««  In  the  Jury  Court,      J 

••  A  B— PttrMMT. 
"  C  D— H^/ivufer. 
'*  Take  notice,  that  A  B,  the  pursuer,  or  C  D,  the  defender,  (at 
'*  the  case  may  be),  will  make  application  (to  the  Court  of  Session 
*'  or  Jury  Court,  as  the  case  may  be)  according  to  the  statute,  for  ^ 
/'  special  Jury  in  this  cause,  in  terms  of  the  rule  and  regulation  in 
f  such  case  made  and  provided.** 

«  A.  S.  9tli  December  1815,  §  15. 
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On  the  order  for  a  special  Jury  being  granted^ 
and  tbirty-six  persons  duly  qualified  to  be  spe^ 
cial  Jurymen  being  returned  by  the  sheriflF  or 
Stewart,  oi*  other  proper  oflScer,*  "  the  clerk  of 
"  the  Jury  Court,  as  soon  as  he  shall  have  re* 
♦^  ceived  the  return  of  the  thirty-six  names^ 
shall  give  twenty-four  hours  notice  to  the 
parties  or  their  agents,  to  attend  at  the  office 
of  the  Jury  Court,  at  a  time  to  be  specified, 
•*  to  reduce  the  Jury.  This  shall  be  done  in  the 
"  presence  of  a  clerk  to  the  Jury  Court,*'  •  iii 
the  following  manner. — The  parties  or  their 
**  agents  or  counsel  shall,  in  the  presence  of  the 
said  clerk,  alternately,  beginning  with  the 
pursuer,  strike  off  one  from  the  said  list,  un- 
"  til  the  numbeP  of  Jurymen  is  reduced  to 
twenty y  which  twenty  only  shall  be  summoned 
to  attend  the  Court  on  the  day  of  trial.  And 
if  either  of  the  parties,  their  agents  or  conn- 
<'  sel,  shall  fail  to  attend,  after  such  notice  duly 
"  served  on  them,  then  the  other  party  attend« 
"  ing  shall  proceed  to  strike  off  one  from  the 
"  said  list,  and  the  clerk  of  Court  shall  strike 
"  off  one  alternately :  Provided  always,  that 
"  twenty  names  be  left  on  the  list,  to  be  sum- 
"  moned  to  attend  the  trial."  ^ 

The  Jury  being  thus  struck,  every  thing  else 
with  regard  to  the  notices  for  trial, — the  cita* 

^  Vide  supra,  p.  299,  Note  *». 

•  A.  S.  9th  December  1815,  §  16.    See  also  55  Geo.  HI,  e;  4?, 

§27. 

f  ^r,  Geo.  Ill,  c.  42,  §  27. 
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tioD,  &:c.  of  witnesses,  &c.  &c.  is  the  same  as  in 
the  case  of  a  common  Jury. 


A«T.  III.    Whert  the  Case  is  io  he  tried  upon  a  View* 

In  this  case  also,  it  is  necessary  to  have  a 
special  order  from  the  Court.  It  is  "  enacted, 
that  when  it  shall  appear  that  it  will  be  pro- 
per and  necessary,  that  the  Jurors,  who  are 
to  try  the  issue,  should  have  the  view  of  the 
bouses,  lands,  or  places  in  question,  in  order 
**  to  their  better  understanding  the  evidence, 
"  that  will  be  given  upon  the  trial  of  such  issue, 
**  in  every  such  case  it  shall  be  lawful  for  either 
^^  Division  of  the  said  Court,  by  the  special  in* 
<<  terlocutor  by  which  such  issue  is  directed,  or 
**  for  the  said  Jury  Court,  to  order  that  a  view 
*^  should  be  allowed."  * 
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When  either  party  shall  intend  that  a  view 
^^  shall  be  had  of  the  houses,  lands,  or  places  in 
*^question,  the  party,  or  his  agent,  requiring 
<*  the  same,  shall  apply  to  the  Jury  Court,  ^  and 

•  65  Geo.  Ill,  c.  42,  §  29. 

^  The  form  of  notice  for  applying  for  a  view,  is  thus  given  in  A. 
S.  9th  December  1815,  Appendix,  No.  V. 
"<•  In  the  Court  of  Session,  -% 

•*  or  ( the        day  of  18 

"  In  the  Jury  Court,  3 
•«  Take  notice,  that  A  B,  the  pursuer,  or  C  D,  the  defender,  (as 
«*  the  case  may  be),  will  make  application  to  the  Court  of  Session, 
**  or  the  Jury  Court,  (as  the  case  may  be),  according  to  the  sutute, 
**  for  a  view  in  this  cause,  in  terms  of  the  rule  and  regiilatian  ia 
**  snch  case  made  and  provided." 
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^  give  eight  days  notice  to  the  ag&it  of  tbt 
>*  other  partj  of  the  intended  application^' 
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*f  In  every  case,  where  such  view  is  allowed^ 
<*  six  of  the  Jurors  named  in  the  list,  or  sum^ 
*'  moned  as  special  Jurors,  or  more,  who  shall  be 
mutually  consented  to  by  the  parties  or  their 
agents  on  both  sides ; — and  if  the  parties  can* 
•*  not  agree,**  (or  if  they  ^re  absent),  ^*  six  or 
^  more  of  the  first  jtwelve  on  the  list  of  Jurors 
^  returned  by  the  sheriff,  Stewart,  cm*  other 
^  officer  or  ofllcers,  as  aforesaid,*»shall  have  iSie 

Mview,*** 

And  it  is  declared  *'  lawful  for  the  said  Jury 
*^  Court,  and  they  are  required  in  every  such 
*f  case^  by  an  authority  or  precept  signed  by  the 
^  clerk  of  the  Jury  Court,  to  order  and  direct 
*^  the  officer  or  officers,  who  shall  summon  the 
^'  Jury  for  the  trial  of  such  issue,  to  have  the 
'^  said  Jurors,  who  shall  be  so  selected  and 
^*  named  to  be  viewers,  as  aforesaid,  at  the  place 
^  in  question,  some  convenient  time  before  the 
**  trial  of  the  said  issue,  who  should  then  and 
<^  there  have  the  matters  in  question  shown  to 
•'  them  by  two  persons"  (called  shewers)  ^  named 

•  A.  S.  10th  February  1816,  §  2,  altering  A.  S.  0th  December 
1815,  g  17. — **  If  there  U  no  objection  on  the  part  of  the  opposite 
'*  agent,,  or  if  he  gives  his  consent,  then  the  rule  for  a  view  is  fprant* 
**  ed  as  a  matter  of  course.  If  there  is  any  objection*  parties  are 
'<  heard  thereon,  and  the  Court  grant  or  refuse  the  view,  as  they 
**  shall  see  cause.**    {Russel,  p.  40). 

*  55  Geo.  Ill,  c.  42,  §  29. 
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^  in  the  said  summons^  and  appointed  bj  the 
«*  said  Jury  Court.''  ^ 

"  And  the  said  sheriff,  or  other  officer  or  offi- 
<<  ccn^  ^lall  certify  upon  the  said  last-mention- 
**  ed  authority  or  precept^  that  the  view  hath 
*^  been  had  according  to  the  direction  contained 
^<  therein,  dtid  shall  forthwith  retniti  the  same 
•*  to  the  said  Jury  Court." ' 

^  The  expehs(e  of  Sueh  view  shall  be  equally 
^*  borne  by  all  parties,  aiid  do  evidence  shall  be 
^^  given  on  either  side,  at  the  time  of  takitig 
"  thereof."  ^ 

'  f  55  dM.  Ill,  e.  4f,  §  t9.  <«  At  th^  tidie  fitied  on,  the  six  vlew^ 
f*  o^or  ca  itiany  of  them  sis  cAn  attend,  meet  at  the  pkice  lippoint* 
**  ed,  and  proceed  to  the  gvound  in  dispute.  The  jpartiet  aught  not 
*^  h  attend  at  the  xnew*  The  alible  btHSness  is  managed  bj  tha 
^  iflMni^aite,  who  alone  are  <o  speak  to  the  Jutors,  and  to  explain  to 
**  tbem  the  subjects  in  question,  and  that  without  any  argument  to 
**  the  Jury,  or  leading  any  evidence.'*    (Rtusel,  p.  4^). 

•*  thesfaewers  may  be  examined  as  tfiinei»es  at  the  triaL*'    {tbi^ 
^  41,  Note  •). 

9  Ibid. 
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SECT.  II. 
Of  the  Proceedingt  at  the  Trial,  and  until  Verdici 

4 
m 

Art.  I.  Where  the  Case  is  tried  before  aCcmmon 

Jury. 

§  1.  Of  Calling  over  the  Jury. 

^'  Whbn  the  Jury  Court  is  assembled  to  pro- 
ceed on  a  trial,  silence  being  proclaimed  by  a 
'*  macer,  the  clerk  of  the  day  shaU  say^  Gfentte'- 
^*  men  of  the  Jvry^  answer  to  your  names,  and 
**  save  your  fines.  The  whole  number  of  Juiy- 
^*  men,  as  returned  by  the  sheriffs,  are  then  to 
be  called  over  by  the  acting  clerk  for  the  day^ 
and  their  names  repeated  at  the  door  by  a^ 
*^  macer,  that  inquiry  may  be  made  as  to  such 
^  of  the  list  as  do  not  answer  to  their  names. 
"  The  excuses  of  those  who  are  absent  are  then 
to  be  considered  by  the  Court ;  and  where  they 
are  not  held  valid,  the  Court  shall,  according 
^*  to  the  circumstances  of  the  case,  impose -the 
'*  fines  as  authorized  by  the  statute,  or  cause 
'^  farther  inquiry  to  be  made  into  the  cause  of 
••  absence*''  * 

*  Rules  and  Orders  of  the  Jury  Court,  §  25.— <*  When  the  eaoae 
''  of  absence  is  sicknettt  it  must  be  supported  by  a  certificate  on  soul 
**  and  conscience,  by  a  medical  man,  which  must  be  either  lodged 
*■  with  the  Jury  clerk  previous  to  the  trial,  or  produced  at  the  trial,  ' 
*'  when  the  name  of  the  Juryman  is  called  on. 

**  It  is  necessary  that  the  sherij''^cers  who  sumxnoaed  the  Jury 
'*  attend  on  the  day  of  trial,  in  order  that  they  may  prove  on  oalh» 
**  that  the  absent  Jurymen  have  been  duly  summooed.^  {Russd,  ]^ 
44). 
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§S.  Of  Balloting  the  Jury, 

l^BEVious  to  the  trial,  "  the  clerk  of  the  Jury 
*^  Court  shall  have  caused  the  name  of  each  and 
**  every  person  who  shall  be  included**  in  the 
list  of  Jurymen,  ^'  with  his  addition  and  place 
**  of  his  abode,  to  be  written  on  several  and  dis- 
tinct pieces  of  parchment  or  paper,  being  all 
as  near  as  inay  be  of  equal  size  and  bigness, 
**  and  shall  cause  the  said  pieces  of  parchment 
*^  or  paper  to  be  rolled  as  near  as  may#be  in  the 
«  same  manner/'  ^ 

These  names,  so  rolled  up,  the  clerk  '^  shall 
^  now,  in  presence  of  the  Court,  put  into  the 
♦*  balloting-box.**  *  And  **  some  indifferent  per- 
son, by  direction  of  the  presiding  Judge  of 
the  said  Jury  Court,  may  and  shall,  in  open 
^^  Court,  draw  out  the  said  parchment  and  pa- 
**  pers  one  by  one/*  *  If  the  clerk  shall  be  *•  di- 
•*  rected  by  the  Court  to  be  the  person  to  draw 
^^  them  out  of  the  box,  he  shall  proceed  to  do 
so .  in  the  manner  prescribed  above,  opening 
each  name  as  he  draws  it,  and.  reading  it  9- 
loud.  The  macer  shall  then  repeat  the  name ; 
and  the  Juryman,  upon  answering  to  it,  shall, 
if  there  is  no  challenge  to  him,  be  directed  by 
the  clerk  to  go  into  the  Jury  box.**  ] 

»  55  Geo.  Ill,  c.  42,  §  21. 

•  Roles  and  Orders  of  Jury  Court,  §  26. 
'  55  Geo.  Ill,  c  42,  §  21. 

*  Rules  and  Orders  of  the  Jury  Court,  §  2a. 
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<<  As  soon  as  the  clerk  shall  hare  read  the 
<<  name  of  ^  Juryman  from  the  ballot-paper^ 
/<  and.  that  the  Juryman  shall  have  answered 
'^  thereto,  and  have  gone  into  the  box,  without 
^<  challenge,  the  clerk  shall  place  the  ballot- 
^  paper  in  the  drawer  of  the  box,  there  to  re- 
**  main  until ,  again  required  for  use..  And  this 
«  course  shall  be  pursued, until  twelve  Jurymen 
^*  without  challenge  shall  be  assembled  in  the 
•'box.'*' 

§  3.  Of  .Challenging  the  Juiy. 

THERfe  are  ttvo  sorts  Of  chaHeB^ ;  ■  ■ihccaial^ 
kBge/>r  catf^«-^sand  th^  peremptory  cfaallrage, 
or  challenge  i^i/Aov^  eat^« 

*^  In  challenging  the  Jurors,  the  tfliMleDge  fdir 
^  ctose  shall  be  first  made  end  diectded  UpoA  by 
the  Court,  before  thie  challenges  witfaant  aj^ 
signing  cause  ate  preferred    The  caum  for 
**  challenge  shall  be  stated  in  Writing,  and  sig^ 
ed  by  the  counsel  or  agent  of  the  ptrtjr  jnak* 
ing  the  challenge  r  and  if  any  proof  Of  tbl^ 
fact  alleged  as  the  grounds  of  cbidleng^  it  re- 
^*  quired,  it  shall  be  upon  oath  in  opeli  Courf» 
**  at  the  time  of  the  chdienge  being  mad^^  unpd 
taken  down  by  the  derk  of  the  Jui^  Cootft  1^ 
writing.'*  * 


a 

«< 


f  Rules  and  Orders  of  the  Jury  Coitft,  $  |fS.    Ste  also  6S  Geoi. 
Ill,  c.  43,  §  21. 

s  ▲.  S.  9tk  DecaBber  ni$,  1 28» 
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The  time  of  stating  a  challenge  for  causeii  m 
^  ai  soon  as  the  name  of  a  Juryman  is  read  from 
f ^  the  ballot-paper.  And  the  Court  will  instant^ 
^*  dec^  upon  the  cause*"  ^ 

.  ^  After  the  challenges  for  cause  are  gone 
^<  through,  the  parties  may  then  make  their 
^^  peremptory  chalienges.  And  any  person  who 
^  )f  ^  challenged,  shall  retire  from  the  Jury 
^^  bOK ;"  ^  and  bis  place  shall  be  supplied  from 
the  ballot  as  before. 

The  number  of  peremptory  challenges  is  li« 
mited  Xofmr  for  each  party,  ^  And  each  party 
challenges  **  alternately.'^  *  There  is,  of  cour«^ 
no  limit  to  the  challenges  ^r  cams^. 

%^  Of  auppfying  the  Number  $  of  tke  Juryr^-^Hoherc 

^  Wnsaa  a  full  Jury,**  (L  e.  of  ttvelve  persons)* 
*'  shall  not  appear  before  the  said  Jury  Courtp  oc 

k  Rules  and  Orders  of  die  Jury  Court,  §  27. 

>  lbid.§2S. 

%  S$  Geo.  Ill,  c42,i2h 

1  A.  S.  9th  December  1815,  §  2a 

•  Mr.  RoHBi  IM,  in  bis  work,  <|k  81^  Haiitod  tbe  applieaftiMi  Ibr 
m  tela,  ta  die  single  ease  of  a  tfeeU  Jury  s  B«t  tkom  tbm  gemad  ex» 
prcBiioo  ef  tiie  statute,  it  fiiaj  at  least  be  dawUt^,  wbetlier  soeb  a  li- 
jnitatioM  was  tbere  intended.    These  is  bat  little  ehaace,  indeed^  ef 

eecmring  s  fiir  tlie  anmbar  of  Jarors  cited  en  the 
Jorj  asost  almost  alwi^s  insore  a  foU  mad  nneiceptian* 
flMold  tfaerr*  however,  at  any  thne  happen  to  be  a  de- 
no  «ood  reason  why  a  UAm  dMwld  not  be  afnaOf 
competent  lor  st^jing  it  in  thacaar  of  nawMMaa,  aein  thataf  n 

^8  ^f^^ 


SB8 


'*  elsewhere,  after  challenge  by  either  of  the 
'^  parties,  and  the  Jury  is  like  to  remain  untaken 
^'  for  default  of  Jurors,  it  shall  be  lawful  for  the 
<*  said  Court,  or  the  Commissioner  before  whom 
^^  any  issue  is  to  be  tried,  to  direct  the  sheriff^ 
<*  or  other  officer  or  officers,  who  summoned  the 
^*  said  Jury,  upon  request  made  by  either  party, 
''  to  add  to  the  list  of  the  said  Jury  the  name  or 
**  names  of  such  other  person  or  persons  of  the 
"  county,  city,  town,  or  place,  where  the  issue 
'<  is  to  be  tried,  who  shall  be  inserted  in  some 
*^  other  list  of  the  Jurors,  and  who  shall  then  be 
^^  attending  the  Court  where  such  trial  is  to  be 
**  had,  to  serve  upon,  such  Jury,  and  not  any 
/^  others,  if  so  many  out  of  the  said  other  list  be 
"  present  in  Court,  or  can  there  be  found***  "* 

'  ^^  And  the  said  Court  or  Commissioner,  who 
f^  sits  to  try  such  issue,  shall  and  may  proceed 
'^  to  the  trial  thereof  with  those  persons  whose 
<<  names  were  originally  inserted  in  the  said  list 
**  of  Jurors,  together  with  the  person  or  persons 
^'  whose  names  have  been  so  added  to  the  ori* 

*     •  ■        ■  ' 

tpeckU  Jury.  Such,  accordingly,  it  is  thought  the  practice  actuaUy 
IS  in  England.  {See  BlackOoneU  CommeiiarkSf' foL  iil,  pw  965^  Note 
S,  ly  Profettor  Christian).  .  ,  ;  ,  l  |  ,   '.     .    '  . 

•  »  M  Geo.  Ill,  c.  42,  §  28— •<  In  a'late  easeirCCowan  against  Hep. 
<<  bum),  where  only.ien  of  the  original  list  of  .twenty  Jurors  appear* 
<<  ed,  the  Court,  on.  the  motion  of.  the  party,  who  had  ai^Iied  for  the 
'^  special  Jury,  and  ivUh  content  of  (he  other  party,'  ordered  two  geni 
«  flemen,  who  were  acddeataUy  in  Court,  .to  be  added  to  the  special 
*<  Jury.  In  this  case,  one  of  the  gentlemen  then  added  was  a  writer 
^  to  the  signet,  who  by  the  act  is  specially  exempted.  But  it  waa 
'f  considered  by  the  Court,  that  by  the  oanKtU  of  the  parties  Ui|« 
«  Wight  be  done."    (i?w#r/,  p.  39), 
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^^  ginal  list  of  Jurors,  as  aforesaid,  in  the  same 
'V  manner  as  the  said  Court  or  Commissioner 
*'  might  and  ought  to  have  done,  if  all  the  said 
^^  Jurors,  whose  names  were  inserted  in  the  said 
^  original  list,  had  appeared  to  try  such  issue."  ^ 

^  And  in  case  any  person  or  persons  so  added 
^  to  the  said  list  of  Jurors,  as  aforesaid,  and  who 
^  shall  have  been  present  at  that  time,  shall  be 
<<  called  and  not  appear,  or,  after  his  or  their 
^  appearance*  shall  wilfully  withdraw  himself  or 
^  thenoiselves  from  the  said  service ;  then,  and 
in  every  such  case,  the  said  Jury  Court  shall 
and  may  set  a  fine  upon  every  such  person 
making  default,  or  wilfully  withdrawing  him* 
^  sdf,  such  fine  not  exceeding  the  sum  of  3\. 
sterling,  nor  less  than  the  sum  of  40s.,  as  the 
said  Jury  Court  shall  think  reasonable."  ^ 


Where  a  Jury  is  made  up  in  this  way,  "  ei- 
'^  ther  of  the  parties,  pursuer  and  defender,  may 
«<  tiave  his  challenge  to  the  Juror  or  Jurors  so 
^  named  and  added  to  the  former  original  list, 
^^  in  such  wise  as  if  he  or  they  had  been  origin- 
**  ally  included  in  the  $aid  list  of  Jurors  for  the 
"  trial  of  such  issue."  « 

»  55  Geo.  Ill,  c.  42,  §  ^8. 
P  Ibid. 
^  Ibid. 
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gS,  Of  Impwneling  and  Smaring  tie  Jurjf^ 

AvTBH  (ill  ci^usp*  of  chaltenge  *hall  lj§  ©liais- 
ed, or  disallofT^,  and  ^^  a»  spon  ^  twelir§  Jury-- 
*«  men  shall  be  assembled  in  the  box,  in  mannej 

•'  ^nd  form  above  prescribed,  th^ir  mtm&  being 
^^  taken  d^wp  in  writiitig,  ^ball  b^  ^^mn  oalled 
<^  over  in  tbe  order  io  wbiph  tfeey  wew  QrigiPr 
♦^  ally  wiled  by  the  elerk."  ^ 

'<  The  clerk  shall  then  ^^y,  jGr^Ktfmw  ^ih^ 
*<  f/ttry,  in  ihU  cas^,  in  which  4  JB  i4  th^  pwswri 

<^  and  C  D  isihe  defender ^  jfQu  w\U  aU  fiiawi  up 
**  and  hold  up  ywr  hands^  And  aU  il^eir  hrnids 
^<  being  held  wp,  he  PhaU  thep  administer  to 
f*  them  all  at  the  epme  \m^  th«  Pfttl^  forw^rljf 

<f  quoted."' 

%^OfiliePleadin^B.^ 

«'  Ai^  soon  a9  the  Jury  aball  baw  beftn  r^sgu^ 
*^  larly  impanneled  and  sworn,  the  derk  ahall 

*  Rjilee  wi4  Orders  of  th^  Jurj  Cpmtf  g  ?U.       '  .  ^ 

*  Supra^  p.  302. 

*  It  has  been  omitted  in  the  text,  to  explain  what  shall  be  done 
in  case  of  the  absence  of  either  of  the  parties.  That  explanation* 
however,  may  be  given  here, — and  not,  perhaps,  very  much  out  of  Its 
place. 

1.  If  Hit  Defender  he  absent. 

This  case  is  thus  explained  by  Mr.  Russel. — 

•*  If  a  defender  shall  leave  the  country,  or  desert  his  cause,  it  is 
**  competent  for  the  pursuer  to  proceed  in  absence,  and  obtain  a  ver- 
••  diet  of  the  Jury  in  his  favour. 

««  For 


861 


^  read  thia  iem»  or  ftsuas  to  the  Jury ;  after 
^^  which  Otte  of  %he  oounsel  for  the  purguer  itf 
^^  the  issue  or  issues,  shall  open  the  case  in  a 
ff  spMcJh,  AiUy  stating  the  nature  of  it,  so  that 
^*  the  Court  and  Jury  may  thoroughly  und^r^^ 

**  fox  Ihi^  j)urD9^f  Wtke  qI  irj^l  vm^^h^  JSivm  tg  t)x9  \imoy^  at 
f  <  gent  of  the  defender,  who  had  previously  conducted  the  causf ,  and 
fi  alsetotbedelBBd^r  personally,  if  In  Mi  aou'ntry,— or  by  leaving  a 

?•  Jbfoa^.  .  .> 

•«  OA  Ihe  day  of  the  trial,  it  must  he  proved  to  the  Court,  hy  the 

H  afSdarit  of  fhc  {urwuEK  or  kifi  a%$nX,  that  the  aboire  j|0p«  havd 

^*  to  tlie  defender. 

**  If,'  noiwillistftMdfng  t)il4  intimatkNi,  thf  defender  do^iB  liM  ap^ 

fl  p^ar  M IM  ♦»  4W24  fW  ^  *mi»  *IW  ppnnwr  ip*y  PTPc^  ▼!* 
*<  his  evidence  in  the  same  manner  as  if  the  d^f/eo^er  were  pre^en^i 
f*  a^d,  having  proved  his  case,  xAay  obtain  a  verdict  fVom  the  Jury  in 
f<  his  favour.    The  proceedings  at  the  trial  in  this  case  are  the  same 

^ 

2.  Ifihe  Pursuer  he  dbsenU 

*rhis  case  is  not  explained  by  Mr.  Russel ;  and,  indeed,  it  is  not  so 
j^e^y  to  occqr  in  f  vactj^p  a«  t}^  (Xt^er*  T^f  %bU  ^f  parlS^qii^nC-  and 
sederunt,  and  the  reflations  of  the  Jury  Cpurt,  make  qo  provision 
for  either  case.     But  the  same  principles  of  expediency  which  Justify 

fivt^f^diiig  in  ii})W9c9  fifitm  d^^i^er,  ^fifia  fgn^n  If  n»t,  perhapst 
jf^Qr^  strpngly,  tp  fi|ipljr,.in  cg^  of  U>e  ql^gepce  of  tfce  pnvm&r*  It  h«f 
already  been  observed,  (p.  333),  that  a  defender  may,  as  well  a^  a  pur- 
'«aer,  take  certain  st^pa  to  force  oi|  a  trial,  by  giiring  what  is  caHed  a 
•^  npticf  by |VP»^"  If*  l^r  W$h  no^f^,  t^e  pursuer  persist  ii|  holdf 
|ng  back,  there  seems  no  good  reasquyrh^  the  trial  should  pot  go  oi). 
■May  not,  therefore,  the  whole  proceedings,  as  explained  by  Mr.  Rus* 
sel  in  the  immediately  preceding  section,  be  hM  tg  ftpply  v|th  equal 
competency  in  such  a  case  as  this  ? 

Be  this,  however,  as  it  may,  there  is  one  remedy  undoubtedly  open 
to  the  defender.—**  In  case  the  pursuer  shall  not  proceed  to  trial  with- 
^  in  tvo  iUHngSf  or  within  two  etrcuits  after  the  issues  shall  have  been 
'^  directed,  it  shall  be  comj^tent  to  the  defender  to  apply  to  the 
*'  Division  of  the  Court  of  Session  directing  the  issue  or  issues,  Co 
'^  pronounce  an  interlocutor,  holding  the  opposite  party  as  confessed, 
f '  and  thereupon  to  give  judgment  accordingly**'  (A.  8.  dth  Decern- 
'|i0r  l$litf  §  iOV    See  iut^^t  oo  thjs  subject*  «^a,  p.  .833,  it  te^ 
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^  stand  ihe  applicBiioa  and  relevanqr  of 
^  testimony  to  be  given  lor  the  pursuen 

<<  The  evidence  for  the  pursuer  shall  then 
«  produced. 


^*  When  the  evidence  for  the  pursuer  is  clos^ 
'<  ed»  one  of  the  counsel,  for  the  defender  shall 
^  open  the  case  of  the  def^der  in  a  speeeh, 
^^  fully  stating  the  nature  of  it,  so  that :  the 
^^  Court  and  Jury  may  thorcnighly  undergtaad 
*^  the  application  and  relevancy  of  the  testi* 
f*  mony  to  be  given  for  the  defender;  and  in 
^  this  speech  he  shall  make  his  observations  on 
^  the  case  of  the  pursuer. 


<<  Then  the  evidence  for  the  defender  shall  be 
^  produced. 

•*  And  when  the  evidence  for  the  defender  is 
^^  closed,  one  of  the  counsel  for  the  pursuer 
<^  shall  have  a  reply.  But  if  the  defender  calls 
^^  no  witnesses,'*  (or,  rather,  as  the  expression 
has  been  interpreted  in  practice,  if  he  adduce  no 
evidence  at  aB,  whether  documentary  or  by  mt- 
nesses"*), ''  there  shall  be  no  reply  upon  the  part 
^  of  the  pursuer."  * 

*  •'  If  evidence  of  any  kind  is  led,— if  even  a  document,  wMchhad 
*'  heen  all  along  in  proeetSt  hall  be  given  in  as  evidence,  provided  it 
^*  lias  not  been  given  as  evidence  by  the  pursuer  himself,  then  the 
••  pursuer's  counsel  is  entitled  to  reply."    {Rustelt  p.  50). 

As  to  the  mode  in  which  previous  parts  of  the  process  arp  made 
evidence,  tide  si^a^  p.  843,  Note  '• 

;  Rules  and  Orders  of  the  Jury  Court,  §  31.   With  referene«,^ow- 

ever. 


MS 

-  Soch  is  the  rule  of  pleadings  on  the  general 
merits  of  the  case.  <*  In  all  (incidental)  ques- 
'*  tions  as  to  the  admissibility  of  evidence,  as  to 
**  the  legality  of  any  question,  or  other  matter 
"  which  the  Court  may  have  to  decide  during  a 
''  trial,  the  general  rule  shall  be«  that  one  of  the 
^'  counsel  for  the  party,  for  whom  the  objection 
^  is  made,  shall  be  first  heard,  then  the  counsel 
^  in  support  of  the  point  under  discussion,  and 
^^  then  the  objector  in  reply.  But  in  cases  of 
^  difficulty  afad  moment,  the  Court,  relying  on 
^'  the  sound  discretion  of  the  bar,  will  permit 
^  more  counsel  than  one  to  speak ;  so  that,  in 
^  important  and  difficult  questions,  the  Court 
*'  niay  have  all  the  aid  possible  in  forming  their 
**  judgment."^ 

§  7.  Of  the  Examination  of  the  Evidence. . 


<( 


Tmb  witnesses  shall  be  kept  out  of  CoviH 
**  during  the  trial,  and  the  witnesses  of  the  di£- 
^  ferent  parties  shall  be  kept  asunder.'* ' 

<'  The  Court  shall  administer  the  oaths  to 
^<  the  witnesses  as  they  are  brought  forward  tp 
**  be  examined.*'  * 

ever,  to  the  pursuer's  right  of  reply,  the  Court  will  not  allow  him  ta 
be  intrapped  into  the  loss  of  it.  If  he  have  been  misled  by  the  de<' 
fender,  to  as  to  open  his  case,  in  the  full  faith  of  being  afterwards  Ut 
xeply«  the  defender  will  not  be  permitted  to  take  advantage  Jot  hit 
own  uncandid  behaviour.  So,  at  least,  the  Lord  Chief  Commission* 
tt  expressed  himself  in  the  case  of  Rose  v.  GoUan,  15th  July  181#. 

^  Rules  and  Orden  of  the  Jury  Court,  §  Si. 

•  Ibid,  §  sa. 

t  Ibid. 
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<<  In  examining  the  witnesses,  the  counsd  of 
<'  the  parties  shall  take  the  ei^amination  q£  thu 
*^  witnesses  in  3ucb  prder  as  they  diaU  ar* 
^  range.**  ^ 

^^  But  the  coqnsel  who  begins  the  examioa.- 
^  tion  of  a  witness,  shall  continue  that  txamin- 
^  ation  throughout*  without  interruption  [from 
^  any  quarter,  (unless  when  an  otgectioii  is 
^  taken  to  the  legality  of  the  question),  until 
^^fae  exhaust  the  examination.  After  thi^  a 
^  counsel  on  the  opposite  aide  is  to  crosa^ex*" 
^  amine  without  interruption^  until  he  exhaust 
^  his  cross-examination.  Then  the  counsel  wh^ 
^  first  examined  in  chief  shall  re-examiiie,  con* 
*^  fining  his  re-examination  strictly  to  such  new 
^'  matter  as  may  have  arisen  in  cross-examina* 

tion.    After  this  the  Jury,  and,  last  of  9I],  the 

Court,  shall  put  their  questions ;  and  if  any 
^  fresh  questions  occur  to  the  counsel,  as  still 
*^  necessary  to  be  put,  they  ipust  be  suggested 

to  the  Court,  and  be  put  by  the  Court.**  ° 


U 


If  there  hare  been  any  witnesses  examined 
on  commission,^  the  report  of  the  evid^ice  may 

^  Rules  and  Ordery  of  the  Jury  Court,  §  32. 
•  Roles  and  Orders  of  the  Jury  Court,  §  S3» 

* '  Vide  wpra^  p.  339.**-"  If  a  party,  after  a  witness  has  hien  esa» 
<•  mined  at  his  Instance  upon  a  commission^  'shall  not  think  it  c^ 
**  pedient  to  read  the  report  of  the  witnesses  evidence,  it  haa  htma 
•<  settled,  (MugUtrakt  ofKirkatdy  v.  Ferguson  mtd  9theni  Earl  ^ 
<•  Fife  V.  EarlofFife\  Trustees),  that  he  is  not  obliged  to  dp  ao, 
*•  but  is  entitled  to  use  his  own  discretion  entirely  on  this  xoiitter.^ 

Rmsdt  p.  46). 
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he  read  by  tlb€  p^rty  tvho^e  evldenoe  it  is;  at 
Meh  tim^  ad  he  thinks  proper. 

The  same  remark  may  be  made  asr  to  the 
documentary  evidence.^ 

§&•  Of  Prennting  a  BUI  of  Exteptions* 

^  It  shall  be  competent  to  the  counsel  for  any 
^  party  at  the  trial  of  any  issue  or  issues^  to  ex<- 
•*  eepl  to  the  opinion  and  direction  of  the  Judge 
^  or  Judges  before  whom  the  same  shall  be 
**  tried,  either  ad  to  the  competency  of  wit- 
*'  Ileuses,  the  admissibility  of  evidence^  or  other 
**  matter  of  law  arising  at  the  trial."  [ 

^*  When  the  counsel  on  either  side  shall  ap* 
ply  for  a  bill  of  exceptions,  he  shall  first  state 
his  ground  to  the  Court  verbally,  and  the  exi- 
ception  shall  afterwards  be  reduced  to  writ-> 

«*ittg,''*" — "^    and    signed  by   the   Judge   or 

^•Judges.*'^ 

*  iTide  iupra,  p.  ^IS  et  seq» 
t  55  Geo.  Ill,  &  43,  §  7. 

«  A.  S.  9th  Deeettb«r  1815,  §  91.  Ib  the  appendix  to  whieh  A.  S., 
Ko.  XI,  the  ••  Fonn  of  a  hill  of  ezceptiotis,  as  to'  the  effect  of  evi- 
**  denee,'*  is  given  thus.-^ 

**  Wheteaa,  hy  a  flpedal  intetiocutor  of  the  Division  of  the 

^  OoUrt  df  Session,  bearing  date,  &c.,  it  was  ordered,  dec.  (reciting 
**  tiie  interlociitor  fbr  the  trial  of  the  issue,  or  i8Siie8>  And  where- 
«•  as  afterwards,  to-wit,  at  a  sitting  of  the  Jury  Court  in  Civil  Causes, 
^  fanide^  ftc«  at,  dtc.  before,  &c,  the  aforesaid  isspe,  (or  issues),  di« 
**  rented  lo  be  tried,  as  itforesaid,  came  on  to  be  tried  by  a  Jury  of 

♦•  the 

*  55  Geo.  ni,  c  4!^,  §  T. 


4« 
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'  ^<  Iftut  nottvithstandittg  the  said   e^fceptioil, 
^' the  trial  shall  proceed/ and  the  Jury  abaSl 


«*  the  county,  (or  city).    At  which  day  came  there,  as  well  the 
^^  pursuer  as  the  said  defendei!',  by  their  respective  agents,  and  ih» 
<'  Jurors  of  the  Jury  aforesaid,  impanneled  to  try  the  said  issue,  (dr 
^*  issues),  being  called,  also  came,  and  were  then  and  there,  in  duo^ 
*'  manner,  chosen  and  sworn  to  try  the  same  issue,  (or  issues)  ;  anft 
<•  at  the  trial  of  thai  issue,  (or  those  issnes),  tfie  counsel^  learned  in 
**  the  law,  for  the  said  pursuer,  to  maintain  and  prove  the  said  issue, 
*  *  \or  issYies),  on  his  part  gave  in  evidence  that,  &c.  [Here  set^  out  the 
<i  evidence  on  the  part  of  the  pursuer,  and  afterwards  on  the  jiart  of 
•*  the  defender,  and  then  proceed  as  follows].— Whereupon  the'saSl 
<'  counsel  for  the  said  defender  did  then  and  there  insist  before  tlie 
**  said  Lords  Commissioners,  (or  Lord  Commissioner),  on  the  bebilf 
*'  df  the  said  defender^  that  the  said  several  tnattefSp  as  product  ani 
**  given  in  evidence  on  the  part  of  the  said  drfender%  as  aforesedd^  Mre 
*\svj/icientt  and  ought  to  be  admitted  and  aXUywed  as  decisive  evidence  to 
<•  entitle  the  said  defender  to  a  vdrdictf  [This  to  be  Varied  accordio; 
«'  to  the  nature  of  the  exception],  arrd  to  bar  the  said  pursuer  of  hit 
**  action  aforesaid ;  and  the  said  counsel  for  the  said  defender  did  then 
*'  and  there  pray  the  said  Lords  Commissioners, ,  (or  Lord  Commis* 
*<  sionrt),  to  admit  and  alloMr  (he  said  matters,  sO  produced  and  ' 
•'  given  in  evidence  for  the  said  defender,  to  he  conclusive  evidenoe 
*<  in  favour  of  the  said  defender,  to  entitle  him  to  a  verdict  in  tliis 
**  cause,  and  to  liar  the  said  piirsner  of  his  action  aforesaid*    Bntts 
**  this  the  counsel,  learned  in  tiie  law,  of  the  said  pursuer,  did  theh 
**  and  there  object  and  insist  before  the  said  Lords  Ommoissioiieis, 
«(  (or  Lord  Commissioner),  that  the  same  was  not  sufficient,  nor 
'*  ought  to  be  admitted  or  allowed,  to  entitle  the  said  defend  to  a 
«(  verdict,  or  to  bar  the  said  pursuer  of  his  action  aforesaid.    And 
<*  the  said  Lords  Commissioners  (or  Lord  Commissioner)  did  t|iea 
•*  and  there  declare  and  deliver  their  (or  bis)  opiiiion  to  the  Juiy 
**  aforesaid,  that  the  said  several  matters  as  produced,  and  given  in 
•*  evidence  on  the  part  of  the  said  defender,  were  not  suffidedtto 
**  bar  the  said  pursuer  of  his  action  aforesaid ;  and  with  that  diree* 
«  tion  left  the  same  to  the  said  Jury :  And  the  Jury  aforesaid  then 
<'  and  there  gave  their  verdict  for  the  said  pursuer  (and  if  a  ease  for 
«■  damages)  £•      damages.    Whereupon  the  said  counsel  for  the  said 
'*  defender  did  then  and  there,  on  the  behalf  of  the  said  defender, 
•(  except  to  the  aforesaid  opinion  of  the  said  Lords  Commissioners,. 
**  (or  Lord  Commissioner),  and  insisted  on  the  said  several  matier$, 
**  as  an  absolute  bar  to  the  said  action..    And  inasmuch  as  the.  aald 
«•  several  matters,  as  produced  and  given  in  evidence  on  the  part  of 
♦•  the  said  defender,  and  by  liis  counsel  aforesaid  objected  and  in- 

*•  sisted 
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^ 


^give  •  verdict  therein  fw,  tbe  pursuer  or  de^ 
^'  fender^  and  assess  damages  when  necessary,"  ^ 

§9.  Cffthe  Judges  Charge  to  the  Jury. 

^^  When  the  cause  is  concluded  by  the  coun<< 
^  sel  on  both  sides,  the  Judge  is  to  sum  up  the 
^  evidence  to  the  Jury "  ^  And  '*  it  shall  be 
^^  competent  to  the  Court,  either  upon  their 
'^  own  motion,  or  upon  the  application  of  the 
^^  parties,  to  direct  a  special  verdict  to  be  found 
«  by  the  Jury/* '^ 

%  10,  Ofiht  Vtrdid. 

^^  Whbn  the  Judge's  summing  up  is  conclud*- 
'^  ed,  and  when  the  Jury  retire  to  consider  of 


'*  sitted  on  as  a  bar  to  the  action  aforesaid*  do  not  appear  by  tlie  ver- 
«(  diet  aforesaid,  the  said  counsel  for  the  said  defender  did  then  and 
^' there  propose  their  aforesaid  exception  to  the  opinion,  of  the  said 
**  Loirds  Commissioners,  (or .  Lord  Commissioner),  and  requested 
*'  them  (or  him)  to  sign  the  said  bill  of  exceptions,  containing  the 
^  several  matters  so  produced  and  given  in  evidence  on  the  part  of 
**  the  said  defender,  as  aforesaid,  according  to  the  form^of  the  sta-' 
**  tute  in  such  case  made  and  provided;  and  thereupon  the  said 
«^  Lords  Commissioners,  (or  Lord  Commissioner),  at  the  request  of 
**  the  said  counsel  for  tiie  said  defender,  did  respectively  sign  this 
^  lull  of  exceptions,  pursuant  to  the  aforesaid  statute  in  such  case 
*^  made  and  provided,  on  the  said  day  of 

**  in  the  year  of  the  reign  of  his  present  majesty. 

**  MuMU  mutaniU^  where  the  exception  is  by  the  parsoer,  and 
**  also  where  the  bill  is  on  account  of  the  admistibility  of  evidence, 
«*  or  of  a  question  to  a  witness,  or  of  the  admissibility  of  a  witness.'^ 
<A-  S.  9th  December  1615,  Appendix,  No.  XI). 

S   65  Geo.  Ill,  c.  43,  §  7.  • 

k  Bules  and  Orders  of  the  Xury  Courts  §  35. 

^  A,  S.  9th  December  iSi5,  §  30. 


^kh^f  verdict,  out  of  thi  mtifdenot  the  Cmtz 

^  shAll  be  nW6tti  in  open  C<Mllt  td  Mtttid  tke:^ 
<*  Jury.**  "^     It  is  his  dutj  '^  to  conduct  then^ 
•'  from  the  Court  to  the  riiom  where  they  ar^ 
^  inclosed,  and  back  to  the  Court,  seeing  tha^ 
^  they  ^re  all  present,  and  thM  ther6  te  tio'iii. 
^'  tefcbufse  held  with  them  either  in  'goinf  or 
**  coming,  oi*  when  inclosed."  " 

The  Jury  need  net  i^tire  td  nuiike  up  fk& 
terdlet,  unless  they  think  ptopef.  If  ihffftkt 
satisfied  as  to  the  various  points  at  hMt^  Md 
have  no  wish  to  consider  the  matter  fartheff 
they  may  at  once  deliver  their  verdict  from  the 
box. 

■ 

•  m 

Befoi^,  hdwevei*,  they  *'  dellvei*  their  verdiet, 
**  they  must  choose  a  chancellor,"  in  the  man- 
het  formerly  explained.*  ^*  And  if  they  retfte, 
^  to  consider  of  their  verdict,  the  section  oi  die 
^  act  of  parliament,"  directing  the  dioiee  of  tf 
chancellor,  '^  shall  be  read  to  them  by  the  derk 
"  before  they  leave  the  Court'-room*"  ^ 

^^  When  the  Jury  shall  be  ready  to  deliver 
^  their  verdict,  they  shall  be  conducted  bdek  tor 
«  the  Court-room  by  the  macer.  The  clerk  diall. 
^  then  call  over  their  names,  in  the  order  in 

»  Rules  and  Orders  of  the  Jurj  Court,  §  35. 

"  Ibid.  §  22.  ^ 

•  Supra,  p.  302. 

P  Rules  and  Orders  of  the  Jury  Court,  g  38b 
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^^  wtiich  they  wwe  drawn;  aiid  upon  tbeir  An^ 
^  mfeif^  to  tteir  Mined^  We  sliall  Bk]^  t3^89iiels& 
"« :^^M^  di^ifoii  4igrebd  in  yhur  werdSctf  U{k)h 
^  iAH  «iK^#er  tb»  th^^are^  he  Bhi^l  sayv  Who 
^^4hM  Mff  Jbr  j^hu  f  U^^n  their  ttMWikriiig, 
^  Oiit  ttMk^^^&t- :  h^  shall  lok  tte  ehtneifillor 
'>  for  the  v^erdfcb  Tte  ^baficfelldi^  hilvkig^  an- 
^  nMiKed  the  irerdlcti  the  teterk  %h$M  thei^  a«di- 
<'  6I7  f>e{keat  the  vehltct  \  And  add,  TAi^  {»  ymr 
^  tUf&mct;  Oop  m  the  CMrt'do  reo&hi  U.  Hi 
*f  6M11  Ihto  iMlOrde  the  t^diet  t^tt  tbtft  isbue; 
f<  to  seirve  ite  th^  menidrandum  fer  ehterii^  it,*" 
aKcbi^Kiig  Id  it^et-tain  folrknii  prescribed  by  express 
Mi  of  sede^nt.'i 

<'  When  a  specie  verdict  is  fbund  by  a  Jmy, 
^  it  iday  be  afterHkrardi»  settled  dut  df  Cdiirt  by 
**  the  notes  of  the  Judge  or  Judges  who  tried 
«'  Ikhe  is^ub.  ^at  if  thi  parses  dbject  to  that 
''  taode^bf  settling:  the  specidl  vel-dlct,  the  dif^ 
'^  ferent  parts  of  the  evidence  shall  be  stated  t6 
*^  the  Jury,  for  them  to  find  the  facts  which  are 
^*  to  institute  the  speiiiAl  V^htici^  befdr^  they 
«•  leave  the  CdUH;.**  ^   -     ' 


"^  If  a  Jury  IttipanW^ed  shall  not  tig^ree  in 
theii*  Verdict  Withiii  the  spade  of  twelve  h&^i 
from  the  time  they  shall  be  iiicliMied  tid  cdttii- 


€€ 
€€ 


«  Bules  and  Orders  of  the  Jurf  Courts  g  89.  Sei  alio  65  Geo. 
Ill,  c  42,  §  17  and  33,  and  A.  8.  9th  December  iSlS,  g  30  and  32 1 
also  Appendix  to  the  same,  A.  8.  Not.  X  and  ^11^  where  the  forms 
o£  entering  a  special  and  general  verdict  are  giteii. 

'  Rules  and  Orders  of  the  Jury  Court,  g  42« 
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**  der  of  their  Tcardict^  sucit  Jury  shall  be 
^  charged  by  the  Jury  Caurt  firpm  deliveriiig 
^  their  verdict^  and  the  said  Court  riiall  report 
^^  the  proceeding  to  the  Divisiw  of  the  Court 
<^  of  Session  which  directed  tfae^  issue ;  which 
**  Division  may  order  another  Jury  to  be  aon- 
^5  moned  for  the  trial  thereof,  or  may  dispose  of 
^  the  cause  in  mantter  and  form  as  at  presQBt 
^  practised,**  (i.  e.  before  the  institution  of  the 
Jury  Court).    ^'  Provided  always,  that  if  tiie 
'*  whole  number  of  any  Jury  who  shall'  liive 
^been  inclosed  to  consider   of  their   venSet, 
^>  shall  agree  to  apply  to  the  Jury  Court  f<Mr 
'*  farther  time  to  consider  of  such  verdicl^tlie 
^'  said  Jury  Court  are  hereby  required  to  grant 
^'  such  farther  time  beyond  the  said  period  of 
twelve  hours  as  such  Jury  shall  desore/*  * 


M 


<<  All  verdicts  shall  be  given  by  the  whol^ 
^  number  of  the  Jury  agreeing  in  their  ver- 
"dict.*** 


4€ 


And  ^'  inr  all  issues  ireferred  by  the  Court  of 
Session  to  be  tried  by  a  Jury  in  causes  whare-* 
''  in  the  summons  concludes  for  reparation  by 
'^  pecuniary  dapiages;  the  Jury,  if  they  shall 
^'  find  a  verdict  for  the  pursuer,  shall  also  a^ess 
'.*  the  damages."  *        ; 

«  55  Gee.  Ill,  e.  42,  §  35. 
*  Ibid.  §34. 
«*  Ibid.  §  5. 
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§11;  Of  the  Procedure  where  there  are  more  Cduais 

than  One  to  be  tried, 

ApTBft  tetattiihg  their  veMict  in  any  ta^,  <<  if 
there  is  any  othei*  issue  remaining  to  be.tried, 
the  Jury  inust  remain^  and  thei^  tiames  mUst 
^  be  rolled  up  again,  being  t^ken.from  the 
'*  drawer,  and  replaced  in  the  balloting  bo3(^ 
"  and  the  same  form  gone  through  as  above 
rescribed,  and  so  as  to.  all  the  trials  in  their 
der.*** 


**pr( 
^dri 


But  *'  if  the  trial  of  any  issue  shlifl  be  brou^t 
*^  on  in  the  said  Jury  Court,  befofe  the  Jury  in 
<'  any  other  issue  shall  have  brought  in  their 
^<  verdict  or  be  discharged,  it  shall  and  may  be 
**  lawful  for  the  Court  to  order  twelve  of  the 
residue  of  the  parchments  or  papers,  not  con- 
taining the  names  of  any  of  the  Jurors  who 
^'  shall  not  have  so  brought  in  their  verdict,  or 
<<  be  dischi^rged,  to  be  drawn  in  such  manner  as 
**  is  aforesaid,  for  the  trial  of  the  issiie  which 
shall  be  so  brought  on  to  be  tried."  !^ 


€< 


,  <<  In  case  thefe  are  no  mdre  trials,  the  Court 
^  shall  so  signify,  thanking  the  Jury  for  their 
^*  attendance."^  * 

4 

*  Rules  and  Orders  of  tlie  Jurjr  Court,  §  ia 
y  ^5  Geo.  Ill,  c.  42,  §  23. 

*  Bnles  and  Orders  of  the  Jurj  Court,  §  4  • 

A  a  3 
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Art*  II.  Where  the  Case  is  io  be  tried  by  a  Spwcum^ 

Jury. 

.Xhb  oxUj  difference  ia  this  caseirom  the  pro- 
oe^d^ngs  pnder  a  common  furj^,  is,  that  there  is 
no  ballot  for  the  Jury.  The  number  of  the  8pe« 
cial  Jurors  is  supposed  to  be  already  reduced  to 
twenty.  *  Now,  *^  in  all  cases  where  the  trial  is 
^  to  proceed  by  special  Jury,  the  names  of  the 
<<  special  Jury  (so  (reduced)^  shall  be  called  9ver 
<^  by  the  clerk:  and  the  first  twelve  of-  the  .fist 
<<  who  answer  to  their  names  shall  be  impannel* 
M  e4  to  ti7  Ah^  issue^**  ^         ' 

*<  The  swearings  and  all  other  proceedingsiy 
^  shall  be  according  to  the  form  prescribed  u 
**  to  a  common  Jury."* 


Art.  in.  Where  the  Case  is  to  be  tried  an  a  V'iew. 

The  appointment  of  the  viewers,  and  the 
mode  of  proceeding  at  taking  the  view>  have 
been  already  explained."^ 

When  the  case  comes  the  length  of  trial*  and 
before  any  of  the  other  Jurors  are  drawn  or 

*  Supraf  p.  348  et  teq, 

^  Rules  and  Orders  of  the  Jury  Court,  §  44.    See  also  55  Geow 
IJI,  c  42,  §  27.  . 

*  Rules  and  Orders  of  the  Jury  Court,  §  44w 

*  Supra,  p.  351  et  se^ 
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balloted  for,  the  viewers  '*  shall  be  first  sworn, 
^  or  such  of  them  as.  sdkal)  appear  upon  the 
**  Jury,  to  try  the  issue,  and  so  many  only  shall 
^  be  drawDy  to  be  ^ded  to  viewers 'who  ap^ 
<f  pear,  as  shaH,  aifter  alt  defaulters  and  chal- 
*'  lenges  allowed,  be  necessary  to  make  up  the 
*^  number  of  twelve,  to  be  sworn  for  th6  trial  of 

*'  the  said  issue.**  * 

I  •  "i     •    •  ■ 

»  trffT  I  . 

■  '      .       r  .  •  •        ■    .  • 

Althongli  na  view  shaH  faav^  been  Iiiad,  or 
thou|;h  tiiere  may  have  occurred  ^omehri^sgular- 
ity  in  the  taking  of  it,  yet  the  trial  will  not  in  the  ^ 
general  case  be  stoj^d:  it  being  expressly  en- 
acted, ^'  that  in  case  no  view  shall  be  ha4,  or  if  a 
view  shall  be  had  by  any  of  the.Jur(»9  containr 
ed  in  the  said  list,  whether  th^  4iidl  happ^i 
to  be  any  of  the  Jurors  who  s{iaU  he  selected 
or  nominated"  as  y%ewer^  "  yet  jthe  trial  oC 
^^  the  said  issue  shall  proceed,  and  fio  objection 
*^  shall  be  made  on  account  thereof,  or  for  want 
^*  of  a  proper  certificate  o£  the  view  haying  been 
^' taken."' 


U 
4t 

4€ 


The  Juiy  once  impanneled,  tibe  other  pro- 
ceedings are  the  same  as  in  the  common. case.  ^ 


«  SSGto.   0,c.  41S,  §29. 

f  Ibid. 
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SECT-  III. 


Of  the  Procedure  after  Verdici^  and  uniil  the  Commc  be 
raumed  from  the  Jury  Court. 

Art.  |.    Where  there  is  no  Sill  of  Exceptions. 

'<  After  the  trial  of  every  issue,  or  iasaes, 
^*  the  Judge  who  presided  shall  fortl|witk  nqake 
^  9  return  to  the  Division  or  Lord  CMUuuuj; 
^  which  directed  the  issue,  of  the  order  ^  ^ 
^  terlocutor  directing  such  issue  ot  issuer  with 
*''a  copy  of  the  vi^rdict  of  the  Jury,  indprsed 
'*  thereon,*^  certified  by  his  signature  to  be  a  tru^ 
*'  copy 


»b 


tt 
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**  The  said  presiding  Judge  shall  also,  when 
^'  required  by  such  Division,  deliver  to  them  a 
'^  report"^  in  writing  of  the  evidence  adduced  and 
given  on  the  trial  of  such  issue,  as  taken  down 
by  him  at  the  time,  and  of  the  dir^tions,  if 
^*  any,  in  poipt  of  law.*'  ^ 

"  And  the  said  indorsed  copy  pf  the  verdict^ 
'^  and  the  report  of  the  proceedings  on  such  triali 
^*  shall  be  poncl^siv^  of  what  passed  on  such 
^'  trial.''" 

^  Vide  wpray  p.  369. 

b  55  Geo.  III.  c  43,  §  17. 

^  This  report  is  never  **  required,**  e^pcepting  in  tbe  oue  of  an  ap« 
plication  for  a  new  trial,  or  where  there  lyas  lieen  a  NU  of  exceptions. 

'  55  Geo.  lU,  c  42,  §  ^7. 

»  IbicU 
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It  is  likewise  provided,  '^  that  it  shall  be  law- 
^'  ful  for  the  said  presiding  Jiidge  to  make  such 
^'  return  directly  to  the  Judge- Admiral  where 
^  the  issue  shall  have  been  directed  upon  his 
**  report.**' 

Art.  II.    Where  there  is  a  BUI  of  Exeeptionss 

<'  Aftbr  the  trial  of  every  issue  or  issues, 
M  the  Judge  whd  prodded  shall  forthwith  pre- 
^  sent  the  said  exception,  with  the  order  or  in- 
^  terlocutor  directing  such  issue  or  issues,  and 
''  a  copy  of  the  rtsedict  of  the  Jury  indwsed 
*^  thereon,  to  the  Division  by  which  tiie  said  is- 
^  sue  or  Issues  were  direct^**^ 

'  6S  Geo.  llh  c  4Sj  %  17. 
«  Ibid.  §  T- 


»r6 


r 
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,  •  ■ 

FROM  THE  JCRT  COORT. 

^.  ijte^ing^  «9  iWfPMe  oif  Um^/^  Iheiie  «|i||)l  be 
'^J%tl*^  ^ed^wTOt-d^^  from  tl»f  tinie  of  tfie 
^<  verdict  being  9eftM^ne4b}^^eJ!i^l3r  Cwnft^iK 
••  lowed  to  apply  for  a  new  trial,  before  judg* 
^  ment  is  pronoum;^d  by  tb^.  I^J^i$^on,  tbe  Lord 
*«  Ordinary,  or  Judge  of  the  l^gbt  Court  of  Ad- 
**  miralty,  (as  tbe  case  may  be) :  atid  in  case 
^*  there  shall  not  be  fourteen  days  of  the  session 
<<  to  run,  after  a  verdict  is  returned,  a  new  trial 
^'  must  be  applied  for  on  the  second  sedemnt-day 
'*  in  the  next  session,  otherwise  judgment  to  be 
f*  pronounced,  as  aforesaid.''  ^ 

^*  If  no  motion  is  made  within  the  times  above 
<'  mentioned," ""  <^  the  verdict  shall  be  final  and 
''  conclusive  as  to  the  fact  or  facts  found  by  the 

Jury,  and  shall  be  so  taken  ^d  considered  by 

■  Vide  mpra,  p.  374 

<>  A.  S.  9th  December  181^,  §  3f 

«  Ibid.  §  35. 
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^*  tt^e  ^ovirt  of  SessioQ^''^  (in  which  expression  t|;ie 
X^rd;  Qr<tiiii9cy  is^^  of  cqurset  included)*  *'  or  by 
'*  tfie  Judge^Adq^iral^  respectively,  in  pronoMOn 
^  ding  %k^  JM^giMdnt,:  and  shall  not  he  liable  ta 
^^  be  ^es^ioQfd  anywhere  :''®-*  aiid  the  Dlvi^iou 
V'  Of  J^lgQs  >{^r^8ai|(jl,  respectively,  shall  pron 
^  Q9M|PQ9;9&  ifit^rlociftor  upon  the  verdji^t/'^ 

'  j^ applying^  this  ijo^erlocutpjr,  tb^.  pro<?en 
4i^^  Yaries;  sop^whsit,  according  as  the  cause  de^ 
P0q4e4  b^cHre  the  luner  House  or  the  Lord  Or-^ 
^VBS^<  lo  t^^  \aA^^  <;Q$e^  the  cause  is  inroUed 
im^^  U%  X.Ql!de^ip'%  hm4*]^  (the  u^s^l  notice  of 
the  inpoli^eQt:  h^i^m^  been  giyeA  tQ^th^  ppj^osite 
party),  and  judgment  is  obtained  on  a  simple 
motion  from  the  bar.  In  the  former,  ^'  the  ver- 
dict must  be  pri|i|;e4"  (wd  boxed),  *'  and 
thereupon  the  cause  be  inrolled,  and  notice 

^^  of  the.  nu>tiyoxv  g\v^  to.  th^  qpposUe.  agent  4S 
**  hours  before.**  ^    The  motion  itself  "  shall  be 

^'  miB^  Vy  WUBS^U  vwn  vfice^  fit  tfee,  b^ir."  ^ 

I  .  •        •  ■■        ... 

^e  Q(M||4  ^8,  o^|^^#eiA  VPfop  it*,  ace  quite,  coiu 

^  Ment^op.is  nqt  fimd.^  here  of  jtfie  £ori.  Or^t^ty^  t|ipugh  ironi 
th«  context,  as  well'as  the  iipts  of  sedenintt  It  i«  suAciently  pMn/ 
Unit  h«.«r9t.meai)t»  to  bQ  ip«iii<$4.-t^|n  otlier.  plai^  of  t)^  tia^te  ttnd^ 
;|f^  c^  ^^d^nj;,  «.  sAvvlaf  ^^^t  <)f  tsfri^t  «fx^{ury,  U- to  be  observed^ 
i^d  it  may  betdoubted^  gerhaps,  whether,  in  some  passages,  it  doe| 
liot -fiVb-rise  to^cotitidetabte 'attbigiiify.' 

•-5&Geo.m,c.4^Sa 

^A.i;«fith,DeoeDiber  1815,  §Si9*     '     '  -    "  ■ 

«  A.  S.  9th  July  1817^  §  0. 

*  Ibid.  t 
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elusive  as  to  matter  of  fact ;  ^'  jet  in  all  cases 
^  wherein  the  Court  shall  pronounce  a  judg- 
f'  ment  in  point  of  ^aw,  as  applicable  to,  or  aris- 
''  ing  out  of  the  finding  bj  the  verdict,  it  shall 
^  be  lawful  and  competent  for  the  party  dis- 
^  satisfied  with  the  said  judgment  in  point  of 
law,  to  bring  the  same  under  review,  ^ther 
by  representation,  or  reclaiming  petition,  or 
*•  by  appeal  to  the  House  of  Lords ; — or  where 
^  the  Judge-Admiral  shall  have  pronounced 
^<  judgment  in  point  of  law  on  the  verdict,  it 
'<  shall  be  lawful  and  competent  for  the  party 
^  or  parties  to  bring  the  same  under  the  review 
**  of  the  Court  of  Session,  as  heretofore.*'* 


SECT,  II. 

Where  a  New  Trial  is  to  be  applied  for. 

Application  for  a  new  trial  is  only  com- 
petent before  the  Division,  through  whom  the 
issue  was  originally  transmitted.  It  is  enacted, 
^  that  in  all  cases  in  which  an  issue  or  issues 
shall  have  been  directed  to  be  tried  by  a  Jury^ 
it  shall  be  lawful  and  competent  for  the  party 
**  who  is  dissatisfied  with  the  verdict,  to  apply  to 
*«  the  Division  of  the  Court  of  Session  which  di- 
^*  rected  the  issue,  for  a  new  trial,  on  the  ground 
"  of  the  verdict  being  contrary  to  evidence,-— 
**  on  the  ground  of  misdirection  of  the  Judge>— 

<  M  Geo.  Ill,  c  42»  §  9. 
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^  on  tiie  ground  of  the  undue  admission  or  re^ 
jection  of  evidence,— -on  the  ground  of  exce!» 
of  damages, — or  of  re^  noviter  veniens  ad  no^ 

^^  titiUnif'-'^or  for  such  other  cause  as  is  essential 

^^.  to  the  justice  of  the  case.' 


*>k 


This  application  must  be  made  within  "^owr* 
*<  teen  sederunt-days  from  the  time  of  the  ver« 
•'  diet  being  returned  by  the  Jury  Court ;"  or 
•*  incase  there  shall  not  be  fourteen  sederunt- 
^  days  of  the  session  to  run  after  a  verdict  is 
'*  returned,  a  hew  trial  must  be  applied  for  on 
*'  thfe  second  sederunt-day  in  the  next  session.'"^ 

The  mode  of  proceeding  is  by  application  for 
an  order  on  the  opposite  party  *'  to  show  cause 
*'  why  the  verdict  in  this  case  should  not  be  set 
**  aside,  and  a  new  trial  be  granted.'*"  The  ap» 
plication'  is  "  made  by  coiinsd  viva  voce  at  the 
«  bar.** "  The  verdict  must  first  «  be  printed,*' 
(and  boxed),  *'  and  thereupon  the  cause  be  in- 
''  rolled,  and'  notice  of  the  motion  given  to  the 
**  opposite  agent  48  hours  bftfore.**^  If  the  order 
to  show  cause  is  granted,  <^  it  shall  be  intimated 
**  in  the  minute  or  sederunt-book  of  the  Divi^ 
<^  sion,  and  a  day  be  assigned  for  the -parties  to 

^  55  Geo.  in»  c.  42,  §  6.  See  also  ••  Grant  on  the  Law  relating 
f*  to  New  Trials  in  £ngl«nd»*'  where  much  useful  information  may 
)>e  had  as  to  the  different  cases  in  which  npw  trial  may  be  granted* 

>  A.  S.  9th  December  1815»  §  34 

™  Ibid.     Appendix*  Ko.  XIII. 

"  A.  S.  9th  July  1817,  §  9. 

•Il>ld. 


880 


'<  b€i  be^rd  o^  t^e  order.^  P ;  Qq  the  day  Bssigft- 
edf  CQupsql  is  heard  fpr  one,  party^^^-^iagainst  the 
application  for  ^  new  trial  ;-«<^ai]d  aaotb^r  for 
the  opposite  party  in  su|)port  of  iL  ^'  The 
*'  hearing  of  counsel  on  all  matters  respactuig 
^*  new  trials,  shall  not  be  till  after  the  ordinary 
^^  proceediqg3  befgre  the  Dlvisio«&  ace  con- 
"Cludq^."^         ; 

<^  Previous  to  tj^e  counsel  being  heard  .  iipon 
^^  the  appliqatiojDi  for  a  new  trial,.  accoi?diug  ta 
**  the  pi:eceding  regulatio«j»  the  report  of  what 
«« passed  at  tla^e  trial  must  be  delivered  by  the 

Judge  of  the  Jury  Court  to  the  Division  di* 

recting  the  issue  ov  issues."  '^  At  one  time 
this  ceport  wa^  ordered  to  '*  be  read  aloud  in 

open  Court,  before  the  counsel  begin  to  op« 

pose  the  ajiplication  for  the  new  triaL" '  But 
it  has  sinc^  beei^  ^eclareds.  *'  that  it  shall  not 

be  necessary  to  read  the  report  ij^  open  Court ; 

but  wcitte^  copicis  thereof*  shall  be  delivered 
^^  by  t^e  cleFk3  of  the  Jury  Court  to  the  agents 
^^  of  the  parties  48  hours  before  the  order  is  to 
•*  be  argued  at  the  bar.''* 

<'  If  an  order,  shall  be  made  for  a  new  trials 
*^  the  issue  shall  be  sent  back  to  the  Jury  Court 

• 

P  A.  S.  9tli  July  1817,  %9. 

4  A.  S.  9th  Decep^r  1815,  §  37. 

'  Ibid.  §  38. 

Mbid. 

t  A.S.  9th  July  1817,  §9. 
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**  without  delays  and  the  proceeding  for  ttymg 
^1  it  again  shall  be  aubject  to  the  rules  and  re-^ 
^  gttlataons  respecting  the  original  trial,  as  far 
**  aa.  tthey  are  appKcaMe  thereto."  *" 

"  If  a  new  trial  shall  be  refused,  the  verdict 
^  shall  be  final  and  conclusive  as  to  the  fact  or 
«*  facts  found  by  the  Jury  f  *  and  the  cause  shall 
go  on,  as  explained  in  the  preceding  section.^ 

Whether  a  netv  trial  be  refused  of  not,  "  the 
^  hiterl6cutor  granting  or  refusing  it  shall  not 
^*  be  stibject  to  rfeview,  by  reclaiming  petition, 

or  by  appeal  to  the  House  of  Lords.' 


M  'i 


•  I. 

•  ■  • 


SECT.  III. 

Where  u  Bill  op  E:kceptjovs  has  been  presented. 

Where  a  bill  of  exceptions  has  been  present- 
ed, and  is  returned  by  the  Jury  Court,*— <«  thd 
*^  Division  by  which  the  issue  or  issues  were  di- 
^  reeled,  shall  thereupon  order  the  said  excep- 
**  tion  to  be  heard  in  presence,  on  or  before  the 
*' fourth  sedenint-day  thereafter.**  ** 

*  A.  S.  9th  December  1815,  §  39i 
'  55  Geo.  Ill,  c  42,  §  8. 

'  Siipfaf  p.  376  ei  ieq* 
"  55  Geo.  in,  c.  42,  §  6. 

*  Vide  wpraf  p.  365  and  p.  375. 
^  55  Geo.  Ill,  c  42,  §  7. 
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^^  la  case  the  ssid  Dividon  shM  alloittr  the 
'<  said  exception,  tliey  shall  direct  another  Jury 
^  to  be  summoned  for  the  trial  of  the  said  issue 
*^  or  issues ;  of  if  the  exception  shall  be  disallow- 
*^  ed,  the  verdict  shall  be  final  and  conclusive.''  ^ 


it 

€€ 
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Provided  always,  that  it  shall  be  competent 
to  the  party  against  whom  any  interlocutor 
^^  shall  be  pronounced  on  the  matter  of  the  ex- 
*^  ception,  to  appeal  from  such  interlocutor  to 
^  the  House  ot  Lords,  attaching  a  copy  of  .tiie 
**  exception  to  the  petition  of  appeal,  certified 
by  one  of  the  clerks  of  Session ;  so  as  sudi 
appeal  shall  be  presented  to  the  House  oi 
Lords  within /owr/een  days  after  the  interior 
cutor  shall  have  been  pronounced^  if  parfia- 
•<  ment  shall  be  then  sitting  ;  or  if  parliament 
**  shall  not  be  sitting,  then  within  eight  days 
*^  after  the  commencement  of  the  next  ses»on 
*^  of  parliament,  but  not  afterwards ;  and  so  as 
<<  the  proceedings  on  such  appeal  do  conform, 
^<  in  all  respects,  to  the  rules  and  regulations 
<<  established  respecting  appeals ;  and  every  such 
*'  appeal  shall  be  appointed  to  be  heard  6a  or 
**  before  the  fourth  cause  day  ^ter  the  time 
*^  limited  for  laying  the  printed  cases  in  such 
'*  appeal  upon  the  table  of  the  House  of  Lords ; 
**  and  upon  the  hearing  of  such  appeal,   the 
<^  House  of  Lords  shall  give  such  judgment 
•*  regarding  the  farther  proceedings,  either  by 
"  directing  a  new  trial  to  be  had,  or  otherwise, 
**  as  the  case  may  req^iiire."** 

«  55  Geo.  in,  c.  42,  §  7.  *  Ibid. 
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CHAP.  VII. 

«F,  TUB  SBGOLATIONS  AS  TO  COSTS  AND  KXPSNCES  IN 

THE  JURY.  CODBT. 

r 

DiFPBRBNT  cases  have  been  already  noticed/ 
where  from  undue  delay  in  proceeding  to  trial, 
or  from  making  or  opposing  a  motion  improper- 
ly, or  from  some  other  circumstance,  a  party 
may  subject  himself  (without  reference  to  the 
ultimate  success  of  the  suit)  to  a  partial  and 
incidental  claim  of  expences.  There  is  besides 
this,  of  course,  the  great ^e;iera/ claim  of  ex- 
pences  on. the  whole  cause,  arising  on  a  final 
verdict. 

■  ■ 

••  Costs  or  expences  for  not  proceeding  to 
*  trial,  or  for  any  other  delay,  or  expence  create 
'*  ed  by  the  parties  in  respect  to  the  Jury  Court 
^  proceedings,  and  likewise  for  the  attendance 
"  of  witnesses,  where  the  party  cannot  agree 
**  upon  the  amount  with  the  witnesses  f^  and, 
in  general,  ^*  all  expences  incurred  by  the  pro- 
^  ceedings  in  any  issue  or  issues,  from  the  time 
^  the  same  are  transmitted  finally  to  the  Jury 
^  Court,  until  the  verdict  is  returned  thereon, 
**  shall  be  under  the  sole  and  exclusive  cognis:- 
*'  ance  of  that  court.**  *^  *•  In  such  cases,**  how- 
ever, *\  as  are  brought  before  the  Court  of  Ses* 

*  Supra  patskiu 

b  A.  S.  9th  December  1815»  g  25. 

•  A.  S.  6th  March  1S17,  ^  1, 


m« 


^  sion  by  motion  for  a  new  trial,  or  upon  a  bill 
'*  of  exceptions,  or  othelrwBys,  the  expences  in- 
*'  curred  before  the  Court  of  Session  in  such 
^  proceedings  shiall  be  uiider  the  cbg^iiance  of 
^^  that  Court.  But  when  the  same  returns  to 
*^  the  Jury  Court  for  further  trial,  the  expenees 
^  shall  be  again  under  the  sole  and  exclusive 
**  cognizance  of  the  Jury  Court.**  * 

As  to  the  mode  of  procedure,  the  case  of  ah 
incidental  claim  for  partial  expences  differs  al- 
most in  nothing  from  that  of  a  general  claim  for 
the  whole  expences  of  the  cause.  The  jormert 
however,  will  sometimes  fall  to  be  insisted  in, 
immediately  on  the  particular  occasion  out  of 
which  it  arises ;  and  sometimes,  again,  it  witt  be 
better  discussed  on  a  future  day 9  upon  a  ^eqial 
motion  to  be  ihade  to  that  effect.  The  iatter^ 
in  all  cases,  can  competently  be  insisted  in  only 
'^  after  a  final  interlocutor,  pronouhced  by  the 
•*  Court  of  Session,  applying  the  verdict  or  ver- 
^^  diets  given  in  the  cause.' 


»  e 


itk  those  incidental  cases,  where  expences  are 
insisted  for  immediately^  the  motion  is  made  de 
piano,  while  the  parties  are  yet  before  the  Court; 
and  no  notice  is,  of  course^  necessary  to  the  other 
party.  But  where  the  expences  are  claimed  on 
a  future  day^  regular  notice  must  be  given ;  and 
the  proceedings  otherwise  are  the  same  as  in  a 

*  A.  S.  6th  March  1817,  §  2. 

<*  Regulations  of  the  Jury  Court,  5th  June  1817,  §  1. 
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is^m  fbr  thetokole  expences,  after  a  final  judg- 
ment of  tlie  cause.  These  proceedings  are  thus 
regulated  :-^ 

l%e  party  claiming  expenses  must  ^^  lodge  a 
f^  notice  with  the  cl^k  of  the  Jury  Court,  stat- 
^  ing  his  intention  to  move  the  Court  to  award 
*'  expences  on  such  a  day  as  the  said  Court  shall 
^'  fix,  of  which  notice  a  copy  shall  be  sent  to  the 
^  opposite  agent.'*  ^ 

^  A  roll  shall  be  made  out>  by  the  clerks  of 
^  ike  Jury  Court,  of  the  cases  in  which  expen'- 
•'^  ces  are  applied  for  i  and  a  day  or  days-  shall 
P^  be  fixed,  during  the  sittings  of  the  Jury.Court^ 
i^  for  hearing-and  deciding  motions  on  the  sub- 
**  ject  of  expendes  ;»and  the  motions  shall  Jbe  calt- 
''  ed  and  be  heard  according  to  the  Order  in  which 
**  they  sUnd  in  the  roll/* « 

^  Proceedings  as  to  expences  before  the  Jury 
^^  Court,  shall  only  be  by  hearing  counsel  at  the 

**  bar  viva  voce.''  ^ 

'^  The  rules  as  to  hearing  coutisel  upon  ques^ 
'^*  tions  of  costs>  shall  be  the  same  as  that  which 
*^  is  established  as  to  hearing  counsel  on  qtte»- 
**  tions  of  law  arising  at  a  Jiiry  trial/  viz.  bjr 

'  Reg^Iatioas  of  the  Jury  Court,  ^th  June  1817,  §  !•   .. 

s  Ibid.  §  2. 

^  Ibid.  §  3. 

*  Vide  iupra,  pi  36^. 
VOL.  11.  fi  b 
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^  one  counsel  being  heard  for  the  party-  dpirf/- 
'^  ing  for  expences,  one  for  the  party  oppomig, 
"  and  the  first  counsel  being  heard  in  reply."  "^ 

"  ^  When  the  said  (Jury)  Court  shall  have  oc- 
^  casion  to  find  one  of  the  jmrties  entitled  t6 
^^  expences,  in  whole  or  in  part/  it  shalh  in  all 
.^  such  cases^  refer  the  taxation  thereof  to  a 
«  clerk  of  that  Court."  "  The  first  clerk,  ^  a^ 
has  already  been  observed,"  is  relieved  froin^thb 
duty ;  which  is  wholly  devolved  upon  the  second 
and  third  clerks.  These  last  **  examine  each  of 
^  them,  into  costs  iq)on  their  respective  circuitlB  ;* 
and  also,  **  divide  equally  between  them  th6 
^number  of  causes  tried  at  Edinburgh  and 
.**  on  the  western  circuit/*  "*  which  would  othei^- 
wise  have  fallen  to  the  first  derk. 

^  Begnlations  of  the  Jur  j  Court,  5th  June  1817,  §  #• 

>  **  The  Court,  if  thej  see  cause,  may  either  find  the  party  liable 
•Vin  the  vbole  expeoces  as  they  shall  be  taxed,  or  they  may  find  ez- 
^'  pences  due,  and  reserve  consideration  o^  the  amount  of  expences 
•«  to  be  allowed,  until  the  account  is  (axed  and  repotted  by  the  clerk 
"  to  the  Court."    (Ruttei,  p.  61). 

Mr.  Russel  also  says,  in  speaking  of  the  judgment  of  the  Jury 
Court  in  questions  of  expences,  that  that  judgment  ^  U  final,  tmi 
>•  eanmft  Jkc  appealed  from  or  aUteredy'^  (ui  tuprOt  pi  6l>  TOe  doi^rine 
here  laid  down,  however,  does  not  seem  (as  far  as  has  been  noticed) 
io  be  supported  by  any  direct  or  positive  enactment,  either  in  the  fta- 
totes  or  acts  of  sMerunt.  ft  may,  peifiaps,  be  iitoptied,  indeed,  from 
the  general  sc<^  of  these  authorities,  and,  of  course,-. it  would  not 
have  been  stated  by  the  learned  author  without  the  most  satisfactory 
and  undoubted  grounds. 

«  A.  S.  6th  March  181T,  §  I. 

•  Supra,  p.  305. 

*  Rules  and  Orders  of  the  Jury  Court,  §  I4r 

1 
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**  The  report  of  the  clerk  is  subject  to  the 
^^  review  and  final  determination  of  the  Jury 
«*  Court."  P 

'  <'  If  BO  objection  shall  h^  stated  by  either 
'^  party  to  the  account  as  taxed  by  the  clerks 
'<  the  amount  of  the  account  shall  be  reported 
'*  by  the  clerk  to  the  Court,  and  an  order  shall 
be  pronounced  by  the  Court  thereon  appror-> 
ing  of  the  account."  "^  *^  And  in  order  to  the 
levying  all  costs  and  expences  so  finally  sl* 
warded  by  the  Jury  Court,  either  under  the 
present  or  former  acts  of  sederunt,  the  party 
entitled  to  the  same  may,  and  are  hereby  au-> 
thorized  to  apply  to  the  Lord  Ordinary  in  the 
cause,  or  Division  directing  the  issue,  who^ 
upon  production,  of  the  sentence  awarding 
the  same,  or  an  extract  thereof  certified  by 
the  signature  of  a  clerk  of  the  Jury  Courts 
shall  decern  for  the  said  expences,  in  the  same 
"  manner  as  for  expences  awarded  by  the  Court 
or  Lord  Ordinary." ' 

"  If  either  party  shall  have  any  objection  to 
the  report  of  the  clerk  upon  the  account,  he 
shall  be  entitled  to  be  heard  by  counsel  viva 
voce,  and  to  have  the  judgment  of  the  Court 
thereon  at  the  first  day  fixed  for  motions  re«> 

r  A.  S.  6th  March  ISlt,  §  1. 

%  Regulations  of  the  Jury  Court,  5th  Juiie  1817^  §  6« 

'  A.  S,  6th  March  1817,  §  2. 

B  b2 
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'^  lative  tb  expences  after  the  date  of  the  clerk's 
^.report.' 


y*  B 


*^  The  same  rules  shall  be  followed  on  hear- 
^vskg  counsel  on  theise  objections,  as  are  aboire* 
<'  laid  down  in  regard  to  bearing  motioDS  for' 
*•  expences.** " 

After  the  question  of  expences,  howeTer,  is 
thus  completely  settled  in  the  Jury  Court,  it  is 
*^  provided  always,  that  where  the  issue  and 
**  verdict  shall  be  on  same  incidental  fa/ct^  which 
**  shall  ultimately  prove  not  to  be  decisive  of,  or 
^'  material  to  the  decision  of  the  original  action, 
**  then,  and  in  every  such  case,  the  Lord  Ordi- 
*^  nary,  or  Division  directing  the  issue,  shall  de- 
"  termine  whether  the  expences  so  allowed  and 
«*  taxed  by  the  Jury  Court  shall  be  awarded  in 
*^  whole  or  in  part.' 


»x 


With  regard  to  those  items  of  expence  which 
were  "  incurred  in  the  Court  of  Session,'*  and 
which  were,  of  course,  never  under  the  cogni- 

*  Regulations  of  the  Jury  Court,  Sth  June  IS17»  §  7. 

t  Sufta^  p.  385.  With  r^ard  to  all  these  motions  and  objections, 
it  is  said  by  Mr.  Russel,  that  **  although  the  party  making  the  mo- 
**  tion,  or  moving  the  objection,  is  entitled  to  be  heard  in  reply,  and 
*'  may  have  two  counsel,  yet.  In  general,  this  is  a  very  unnecessary 
•»  expence;  and  unless  in  cases  of  a  very  peculiar  nature  indeed,  the 
<<  efHrks,  in  taxing  accounts  of  expences,  will  not  allow  fees  to  be 
"  charged  against  the  opposite  party  for  more  than  wk  counsel." 
(Rmseh  p.  63). 

"  Regulations  of  the  Jury  Court,  5th  June  1817,  §  7. 

*A.S.Cth  March  1817,  §i. 
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zance  of  the  Jury  Court  at  all,— they  are  regu- 
lated by  the  Division  or*  Lord  Ordinary  before 
whom  the  case  depended :  That  is  to  say,  "  the 
^*  said  Division  or  Lord  Ordinary  shall  remit 
^*  the  account  to  the  auditor  of  accounts  in  the 
"  Court  of  Session ;  and  shall  thereafter  pro- 
"  ceed  in  approving  of  the  reports  on  the  ac- 
^^  counts,  or  in  modifying  the  accounts,  as  in  the 
"  manner  at  present  practised  with  regard  to 
**  accounts  taxed  by  the  auditor."  ' 

y  A.  S.  lOth  February  1816,  §  4> 
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FORM  OF  PROCESS. 


TEIND  COURT. 
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NOTE.-—//  is  proper  to  mention,  that  thefbUonfhg  sheets 
have  been  drafvn  up  by  a  different  hand  from  the  preceding^ 
Not  having  leisure  myself  .4o  pay  that  aitetUion  to  the  subject, 
or  to  give  that  unwearied  patience  of  research,  fvhich  would 
have  been  necessary,  I  was  obliged  to  have  recourse  to  a 
Friend.  The  Public,  however,  I  am  sure,  arc  no  sufferers 
by  the  change* 

J.I. 


FORM 


OF 


PROCESS 

BEFORE 

THE  LORDS  OF  COUNCIL  AND 

'      SESSION, 

AS  COMMISSIONERS  FOR  PLANTATION  OF  KIRKS 
AND  VALUATION  OF  TSINDS.* 


PART  I. 


OF  THE  COUHT  ITSELF. 


CHAP.  I. 


OP  THE  DIFFERENT  ALTERATIONS  ON  THE  CONSTITU- 
TION OF  THE  COURT  BY  THE  SEVERAL  COMMIS. 
SIONS. 

0 

A.T  the  period  of  the  Reformation  in  Scotlandt 
the  patrimony  of  the  churchy  which  consisted 


*  In  preparing  the  following  sheetSa  much  assistance  has  been^de* 
rived  from  Mr.  Connel's  able  work  on  Teinds.  It  has  been  thought 
uonecessarr  to  make  particular  references  to  lt»'  but  it  would  be  un« 
^'ust  to  omit  general  acknowledgment^ 
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of  the  property  of  such  kinds  as  had  been 
gifted  or  mortified  to  it,  and  of  the  tithes  of 
the  whole  lands  of  the  kingdom,  had  increas- 
ed to  an  enormous  amount.  But  this  property 
was  most  unequally  divided*  For  while  the 
higher  orders  of  the  clergy  were  Jiving  in 
princely  magnificence,  the  Jower  had  barely  the 
means  of  subsistence.  After  the  total  over- 
throw of  the  popish  establishment,  the  reformed 
clergy,  who  consisted  of  the  parochial  mini- 
sters, with  a  few  office-bearers,  called  superin- 
tendents, naturally  became  anxious  to  obtain  a 
share  of  the  popish  revenues.  But  this  was  no 
easy  task.  The  nobles  had  already  possessed 
themselves  of  very  considerable  portions  of  those 
benefices,  and  were  not  much  inclined  to  relin- 
quish them.  The  Romish  clergy,  too,  anticipate 
ing  the  Reformation,  had  feued  out  both  lands 
and  teind^  t.o  persons  in  whoip  they  I^ad  confi- 
dence; and  although  several  attempts  were  made 
to  put  a  check  to  these  coi^yeyances,  they  were 
all  ineffectual. 

For  a  considerable  time  after  the  Reformation, 
the  reformed  clergy  were,  of  consequence,  poorly 
provided  for.  Several  acts  of  priyy-council,  in- 
deed, were  passed  in  their  favour;  but  these 
having  never  been  carried  into  effect,  the  clergy 
remained  in  their  original  precarious  state  of  de- 
pendence. Indeed,  as  the  kmgjm^  qoronce  had 
right  to  the  benefices  of  the  Romish  clergy,  his 
nobles  had  sufficient  influence  to  obtain  grants^ 
of  them,  which  were  so  explained  as  almost  en- 
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tirely  to  disappoint  the  claims  of  the  reformed 
iclergy.  The  grantees,  too,  who  were  sdndietimes 
called  lords  of  erection,  and  sometimes  titulars 
of  the  tithes,  assumed  to  themselves,  not  unfre- 
quently  without  any  other  title  than  those  grants, 
the  patronage  of  the  benefices. 

In  order  to  put  a  period  to  these  erections; 
and  to  increase  the  revenue  of  the  crown,  the 
act  of  annexation  was  passed,  by  which  the 
whole  temporal  benefices  of  the  church,  with 
certain  exceptions,  were  annexed  to  the  crown, 
^^  to  remain  therewith  in  alj  time  cMmming."* 
This  act*  however,  did  not  fully  answer  the  pur^- 
pose  intended ;  and  it  was  afterwards  found  ne« 
cessary  tQ  p^s  another,  confirming  the  foriper.^ 
In  the  struggles  whigh  immediately  commenced 
betwixt  episcopacy  and  presbyterianism,  both 
underwent  occasional  alterations,  which  it;  is  not 
here  necessary  to.  det£|,ilr 

*  » 

In  the  meantime,  many  plans  wer0  suggested 
for  bettering  the  condition  of  the  clergy ;  and 
at  last  the  act  1617  was  passed,  which  most 
materi^y  improved  their  situation,  and  form- 
ed the  foundation  of  the  present  Court  of 
Teinds. 

This  act  grants  commission  to  eight  bishops, 
eight  noblemen,  eight  barons,  and  eight  burgess* 
es,  '^  to  meet  and  convene  in  the  town  of  Edin^ 

»  Act.  1587,  c.  29. 
»  Ibid.  1599,  c.  121. 
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^  burgfa,  at  sik  time  and  times  as  tfaey  riiail  BEp^ 
*^  paint  and  find  convenient,  and  there  to  caii 
^  and  summond  before  tbem  all  patrons,  tacks* 
^  men  of  teinds,  great  and  small,  and  all  others 
having  right,  by  whatsomever  title,  to  the 
teinds  within  this  kingdom,  as  they  shall  think 
necessar  and  expedient,  to  exhibite  and  pro* 
f*  duce  before  them  their  rights  and  titles  where- 
^  by  they  claim  the  saids  teinds,  to  be  seen* 
^  and  considered  be  the  saids  Conmiission^ 
**  ers,"  ^ 

The  purposes  for  wluch  this  commission  was 
grapted  were, —  * 

I.  **  To  appoint  and  assigne  at  their  (i.  e.  the 
^  Commissioners)  discretions  ane  perpetual  local 
^  stipend  to  the  ministers  present  and  to  corner 
^  at  all  kirks  that  shall  be  found  by  them;  either 
^  as  yet  not  provided  at  all  with  ministers  and 
stipends,  or  where  the  provision  is  Icsse  nor 
500  marks  of  yearly  rent  in  money ;,  or  five 
^  chalders  victual,  (by  manse  and  gleibe),  or  sik 
♦*  proportion,  particuli^iy  of  silver  and  victual, 
^  as  will  effdr  and  extend  to  500  marks,  or  five 
**  chalders  victual  yearly.' 


t* 


2.  '*  To  unite  sik  kirks,  ane  or  moe,  as  may 
^  conveniently  be  unite,  where  the  fruits  of  any 
^^  one  alone  will  not  suffice  to  entertain  ane  mi^ 
•*  nister.'*     In  this  case,  the  presentation  wa^j 


«  Act  1617,  c.  3. 
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Appointed  to  partain  to  the  patrons  of  the  tinited 
churches  allenarly. 

3.  Wh^e  the  tithes  of  the  parish  did  not  it- 
mount  to  500  itiarks^  or  five  chalders  victutd 
yearly,  and  an  union  was  incommodious,  it  is 
declared^  *'  that  it  shall  be  sufficient  to  the  saids 
^  Commissioners  in  that  case  to'  assigne  and  ap- 
^  point  to  the  minister  to  be  planted  at  any  sik 
^^  kirks  the  whole  fruits  perteining  to  the  patri^ 
*'  mony  thereof,  by  and  attour  his  manse  and 
*•  gleibe,*' 


t« 
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4.  The  minimum  of  the  stipends  to  be  modi- 
fied by  the  Commissioners  was  declared  to  be 
**  five  chalders  victual,  or  500  marks  of  money, 
^  or  proportionally,  part  of  victual  and  part 
*'  thereof  in  money,  according  as  the  fruits  and 

rents  of  the  kirk  may  yeeld  and  afford,  and  as 
the  saids  Commissioners  may  think  expedient,^ 
by  and  attour  the  manse  and  gleibe,  where  the 
**  whole  fruits  of  the  kirk  will  extend  to  th^ 
"  quantity  foresaid  f  and  the  mcixmum  to  be 
<^  10  chalders  victual,  or  1,000  marks  of  money ,^ 
or  proportionally,  as  before. 

Where  the  stipends  already  extended  to 
more  than  the  minimumy  or  eveii  the  mcucU 
mum,  the  Commissioners  were  declared  to  have' 
no  power  to  interfere  either  to  modify  or  re-; 
strict.  ,    ' 

5.  Where,  in  consequence  of  the  refusal  of  the 
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|mtrons,  tacksmen,  or  others^  to  undertake  the 
burden  of  the  plantation  of  any  kirk,  or  to  aid 
such  kirks,  already  planted,  as  might  not  1>e 
sufficietitly  provided,  such  burden  should  be 
imposed  by  the  Commissioners  upon  the  tacks- 
men  or  sub-tacksmen :  then,  in  recompense  to 
them,  the  Commissioners  were  empowered  to 
grant  such  renewals  or  prorogations  of  their 
tacks  as  should  be  found  reasonable,  and  might 
be  deserved' and  required. 

•  •  "  • 

It  was  provided  by  this  act,  that  the  commis- 
sion should  only  endure  to  Lammas  1618. 
Three  years  afterwards  it  was  renewed  in  al- 
most the  same  terms,  with  the  exception  of  one 
or  two  alterations  made  upon  the  powers  of  the 
Commissioners/  who  were  now  reduced  to  six 
persons  out  of  the  four  estates,  instead  of  eighty 
as  formerly, 

•  •  •  .  • 

1  i  The  Commissioners  are  empowered  **  to 
*<  disunite  such  kirkes,  ane  or  moe,  as  were 
<^  united  of  before,  and  appointed  to  be  served 
**  by  one  minister,  and  as  they,  upon  good  000-* 
**  siderations,  shall  finde  requisite;  to  appoint  the 
"  same  to  be  served  by  several  functions  and 
<^  charges  as  distinct  pardchins,  after  such  man- 
<*  ner  as  shall  be  found  by  them  most  expedient : 
providing  always,  that  M  parties  havings  in- 
tresse  in  the  union  and  disuniting  of  the  saida 
••  kirkes  and  plantation  thereof,  give  their  ex-* 

?  Act  1621,  0.  5.       • 
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*^  presse  warrand  and  consent  thereunto/'  la 
such  cases  the  presentation  was  appointed  '^  ta 
^<  pertain  to  the  patrons,  conform  to  their  rights 
«  thereof.'' 

i 

2.  In  providing  stipends  to.  the  ministers,  it 
is  declared,  that  "  the  saic|s  Commissioners  shall 
**  have  expresse  power  and  warrand  to  deter* 
*^  mine  and  appoint  such  proportion  and  quanti- 
ty  as  they  shall  find  expedient,  either  amount* 
ing  over  the  sum  of  500  markes,  or  beneath 
'<  and  under  the  same,  as  they  shall  finde  may 
**  most  conveniently  and  commodipusly  be  had^ 
**  after  the  consideration  of  the  quantity  and 
<^  estate  of  the  fruites  of  the  kirke,  and  the  case 
<^  wherein  the  same  is,  and  as  may  be  with  least 
'^  prejudice  spared  out  of  the  same.^ 

But  the  Commissioners  are  declared  to  faavef 
iio  power  **  to  alter  or  meddle  with  any  kirk 
which  was  settled  by  vertue  of  the  foresaid 
commission  granted  in  anno  1617  yeares." 
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This  act  is  declared  to  last  only  till  11th  Ja-^ 
suary  1628. 

'  The  grants  of  the  popish  benefices^  already 
referred  to,  having  very  materially  diminished 
the  royal  revenue,  Charles  I,  shortly  after  his 
accession,  passed^  in  1625,  a  general  revocation 
of  all  acts  done  in  prejudice  of  the  crown  dur- 
ing the  immediately  preceding  two  reigns;® 

«  Sae  Act  16S3,  c  9. 
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itndi  in  particular,  of  all  erections  of  ehnrek  he* 
neficesu  This  act  having  occasioned  very  greiit 
tumults  in  Sciotland,  in  consequence  of  its  af* 
fecting  principally  the  most  powerful  families 
in  the  kingdom,  the  king  found  it  necessary,  in 
order  to  restore  public  peace,  to  issue  two.  ex- 
planatory letters,  restricting  the  act  in  several 
material  points/  These  failed,  however,  in 
producing  the  desired  effect ;  and  an  action  Of 
reduction  was  raised  at  the  instance  of  his  Ma- 
jesty's  advocate  against,  the  Lords  of  Erectioii^ 
in  order  to  prove  that  the  revocation  was  foimd« 
ed  on  strict  principles  of  law. ' 

.  In  consequence  of  this  step>  many  of  the  per' 
yons  affected  by  it  had  meetings  with  the  kiqg; 
the  result  of.  which  wa^  a  commission  from  his 
Majesty  to  a  number  of  the  nobility»  d&gj, 
borons,  and  burgesses  of  Scotland^'''  genarally 
called  *'  the  Commission  qf  Surrenders -and 
<*  Teinds,^  empowering  them  to  'SleaU  treaty  com* 
pare,  transact,  and  agree  with  such  person  or 
persons,  as  shall  at  any  time  hereafter,  before 
<Vthe  expiring  of  this  commission,  be  c(mttet 
*<  to  treat,  agree,  and  modifie  such  reasonable  asf 
<*  tisfaction  for  the  said  erections,  and  temporal^ 
<*  ities,  and  benefices,  feu-duties,  and  other  cer^ 
f<  tain  rents  of  silver  or  victual  of  the  said  tem^ 
f' poralites,  teinds,  and  patronages  of  the  said 
^<  benefices,  mcurtified  lands,  and  rents,  heritable 


'.These  letters  are  dated  26th  Janusdry  and  llih  July  16t 

8  26th  August  1626. 

*  Dated  7th  January  1627. 
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^  offices  ftnd  regalities,  changed  tenors  w  hold* 
^*  ing9,  and  taxt  wards»  properties  or  casualties 
^^  of  the  Gcown,  piindpalities  imlawfullj  aeqnir- 
^  ed  or  possest  by  any  of  thenit  and  yet  fitting 
^  to  be  secured  to  the  persons,  unto  the  present 
^^  possessors :  of  the  said  proportie,  upon  reason- 
^  able  conditions,  as  said  .  is ;  and  concerning 
^  what  composition  shall- be  given  by  the  saids 
^  proprietors  and  possessors  to  his  l^jestie  for 
*^  securing  their  titles  to  sudi  of  the  premises 
^as  are  fit  for  them  to  hold  in  all  time  com<^ 
^  ii^.''  '^  With  power  also,  by  commissions  or 
^<  any  lawful  ways  or  means,  to  require  the  just 
^  rentalls  and  valuations  of  the  premises^  and  to 
^  take  their  information  -  of  every  parties  r%ht 
*^  jmd  titles  of  the  samen,  and  of  the  sufficiencie 
^  and  non-sufficiencie  thereof,  that  satisfaction 
^  may  be  ordered  and  given  accordingly,''  &c. 
This  commission  was  only  to  endure  till  ISt 
August  1621  i  but  it  was  afterwards  renewed 
several  times, 

'  '  '  # 

The  Commissioners  soon  found  it  to  be  ex« 
tremely  inconvenient  to  carry  on  their  proceed- 
ings at  Edinburgh ;  mid,  accordingly,  they^  by 
warrant  of  his  Majesty,  iqg^pointed  sub-commis^ 
sioners  in  the  several  presbyteries,  with  instruc* 
tions  <rto  try  and  infbrme  themselves,  by  alt 
^  the  lawful  means  they  can,^according  to  the 
«^  articles  following,  of  the  true  worth  of  the 
**  lands  of  each  paroch,  stock  and  teind,  where 
^^  the  teinds  have  been  brooked  in  stock  and 
<^  teind  in  times  bygone ;  and  what  the  lands 

VOL.  II.  c  c 
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^'  payed  presentty,  «id  Wjiat  they  haTe  pud  m 
^'tlinm  bygone,  and  what  they  may  pay  of 
*'  constant  rent  of  aiodE  and  teind  m  time  coin* 
^<  mg  I  and' that  they  r^ort  to  oar  General  Cam- 
*'  mission  the  true  worth  and  rahie  thereof  in 
*^  constant  rent  to  th^  judgement :"  *  and  also, 
to  inform  themselves  ^  of  the  just  and  constant 
**  worth  of  ^  the  teinds^  both  great  and  small, 
^  where  the  teinds  have  been  drawn  severally 
^  from  the  stock  by  the  titular  or  his  tacksmen, 
^  not  being  heritor  of  the  land,  for  the  spads-of 
^  seven  years,  within  these  fifteen  years  bygone 
^  at  least ;  and  if  the  heritors  be  Ukewayes  de- 
^  sirous  that  the  rent  be  likewayes  tried  with 
*'  the  teinds,  according  to  the  true  and  constant 

'<  worth  of  the  land."'  ^    Under  these  sub-corn- 

• 

missions  many  valuations  were  made,  most  of 
which  afterwards  received  the  approbation  of 
the  High  Commission.  But  as  the  sub-com- 
missioners did  not  give  that  dispatch  which  wba 
so  much  to  be  desired,  it  would  seem,  upon  the 
whole,  that  the  present  commission  was  rather 
insufficient  to  the  end  in  view. 

■ .    •    . 

In  the  mieantime,  four  submissions,  all  dated 
in  1628,  had  been  entered  into,  the  ^st  by 
the  Lords  of 'Erection  and  heritors,  the  nc(md 
by  the  bishops  and  clergy,  the  third  by  the  roy^ 
al  burghs,  and  ^e  fourth  by  certain  tacksmen 
and  others  having  right  to  teinds ;  by  which  the 

'      *    •  >     . 

t  fkym^iitsioii,  8d  February  iG29. 
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whole '  matters  in  diqiute  were  referred  to  the 
detmninatioii  of  his  Majesty/  Upon  each  of 
these  aseparate  decree-arbitral  was  pronounced 
en.  Sd  Sqitember  1629,  which  were  all  after* 
wards  ratified  in  Parliament 

The  Jtrst  submission  respected,  (1.)  The  terms 
on  whkb  superiorities  of  church  lands  should  be 
surrendered  to  the  Crown :  (2.)  The  amount  of 
a  certain  annuity  to  be  paid  to  the  Crown  out 
<>f  the  teinds ;  and,  (3.)  The  value  which  should 
be  given  to  the  titulars  for  the  teinds  of  lands^ 
die  property  of  other  heritors.  It  was  to  this 
last  particular  also,  that  the  ySmrii  submissicm 
referred. 

1  •  The  decree-arbitralt^  in  so  far  ta  reg^4ecl 
the.  first  point  submitted,  found  '*  the  sum  of 
'*  one  thousand  merks  Scots  money  to  be  a  com* 
u  petent  and  reasonable  satisfaction  to  be  payed 
*'  for  each  chalder  of  feu-ferms  victual  over-head, 
'^  and  for  each  hundred  merks  money  worth  of 
all  other  constant  rent  of  the  saids  superiori- 
ties, (not  consisting  in  victual  or  money,  and 
not  being  naked  service  of  vassals),  the  same 
being  valued  and  redacted  in  moneys  by  our 
'r  commissioners  after  specified  f  and  it  was 
afterwards  confirmed  by  act  of  Parliament.^  But 
the  act  provided^  that  the  a^Ard  should  not  ex- 
tend to  the  superiorities  of  lands  pertaining  to 
ntcbbishops,  bishops*  and  their  chapters,  which 

1  Act  1S3S,  c  14« 
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ahould  fenmin  unhurt.  This  provision,  howevar, 
was  afterwards  recaUed."*  But  the  subject  is 
now  of  little  importance ;  because,  by  a  subse* 
quent  act,*  Uie  whole  right  in  the  King  was  re> 
nounced  in  favour  of  the  LcHrds  of  Erection^  and 
those  having  right  from  them,  for  even 

2.  With  regard  to  the  King^s  annuity,  the  de*^ 
cree  merely  declares,  that  the  crown  has  a  ^  tspe* 
^  cial  and  particular  interest  in  the  teindsof  erects 
^  ed  benefices;"  and  that,  therefore,  a  part  of  them 
should  be  applied  to  its  use ;  but  what  part,  was 
left  to  the  Commissioners  afterwards  to  deter- 
mine. Several  acts  wer^  passed  by  the  Commis- 
sioners, both  previous  and  subsequent  to  the  date 
of  the  decree-arbitral,  regulating  this  pdnt,  the 
last  of  which  °  *^  ordained  for  an  interim,  that  the 
^  annuity  of  teinds,  ccmsisting  in  victual,  shall 
'<  be  payed  to  his  Majesty  of  in  yeares  bygonev 
^*  and  in  time  coming,  conforme  to  the  tewmr  of 
<<  the  said  last  act,  and  that  according  to  die  just 
and  true  prices  of  the  victual  in  ilk  part  of 
the  country,  compting  for  ilk  hundrOh  marks 
^  of  the  prices  of  the  said  victual  being  redacted 
^  in  money,  ws  marks  for  his  Majesties  annui- 
^  tie.**^  All  these  acts  of  the  Comnus^kmers 
were  ratified  by  the  Parliament;^  and  the  an« 

•>Aetl60QS|lSS.. 

•  Act  1107,  c  lU 

•  Dated  1^  Dcicfmber  1631. 
9  Act  1633,  c  16. 

« Ibid. 
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Buity '  was  afterwards  levied  ^t  the  rate  of  six 
per  cent,  out  of  all  teinds  in  the  kingdom^  ex* 
cepting  those  belonging  to  colleges  and  hospi- 
tals. 

8.  The  Commissionars  under  the  commission 
1627  made  several  attempts  to  ascertam  the 
price  which  should  be  paid  by  heritoi^  for  their 
teinds»  but  they  were  not  able  to  determine  it. 
It  was  only  under  the  submissions  that  this  wa3 
aiccomplished.  The  decree-arbitral  declares 
nine  years  purchase  to  be  the  just  price  of  the 
heretable  right  of  teinds^  where  the  seller  hath 
^  the  heretable  right  tiiereof ;  but.  where  his 
^  rights  are  not  heretable,  but  temporal,  and  con- 
^  sisteth  in  leases  and  tacks,  or  some  other  tem- 
**  poral  right,  whereof  there  are  many  or  few 
^  years  to  run,  wee  declare  the  price  in  this  case 
^  to  be  ruled  proportionally,  according  to  the 
^<  number  of  the  years  to  run,  and  quality  of  the 
«  rights.** 

This  finding  formed  the  foundation  of  an  act 
of  Parliament  "  anent  the  rate  and  price  of 

'  The  annuity  was  not  anneied  to  tha  Crown,  and  was  disponed 
by  Charles  I  to  James  Livingirton»  the  groom  of  his  bed*chainber»  in 
security  of  a  debt  of  10,0001.  sterliqg.  This  right  was  afterwarda 
acquired  by  the  Barl  of  London,  Lord  Chancellor ;  wImh  in  164S»  re* 
ceived  a  commission  from  the  Idog  to  selTIhe  annuity,  **  to  such  of 
*<  his  MfljesUe's  subjectis  as  sail  be  willix^  to  bcgr  the  samen  at  an 
«•  competent  price  and  ease."  *  The  Earl  and  his  sucoessor  continu* 
ed  to  act  upon  this  ijght  till  1674»  when  a  warrant  from  the  kii^^ 
put  a  stop  to  the  exercise  of  it ;  and  it  has  never  since  been  resumed* 

*  Proclamation  of  the  Commissioners  respecting  the  annuity  of 
teinds.     13th  July  1642. 
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•*  teinds,**'  which  declares,  ^  that  there  shall  be 
^  no  teind-sheaves  or  other  teinds,  parsonage  or 
"  Vicarage,  led  and  drawn  within  the  kingdome, 
^<  but  that  each  heritour  and  liferenter  of  limds 
*^  shall  have  the  leading  and  drawing  of  their 
^  owne  telnd,  the  same  being  first  truely  and 
**  lawfully  valued.''  And  certain  rules  are  laid 
down  for  ascertaining  the  -  amount  of  the  teind, 
and  the  price  to  be  paid  by  the  heritor  acqiiir* 
ing  the  right.^ 

There  is  one  cldss  of  teinds,  however,  in  the 
salie  of  which  a  different  rule  is  followed.  By" 
an  act  passed  immediately  after  the  Revolution,*' 
all  teinds  not  heritably  disponed  prior  to  the 

•Act  1633,  c.  17. 

*  «•  Likeas  hifl  Majesti*  and  estates  find  and  dcclaie,  that  fhe just 
«*  and  true  rate  of  teinds  is  and  diall  be  the  tfth  part  of  the  constant 
**  rent  which  each  iand  payeth  in  stock  and  teiod«  where  the  same 
'*  are  valued  joyntly ;  and  where  the  teinds  are  valued  apart  and  se- 
*^  verally*  that  the  just  rate  thereof  is  and  shall  be  such  as  the  sum 
**  is  already  or  shall  be  hereafter  valued  and  proved  befoNLthe  saids 
**  commisfioners  or  s^b-conmiissioners,  deducing  the  fifth  part  there* 
•'*  *•£  tor  the  ea&e  of  the  heritors  ;  reserving  always  fiber^  to  sudi  as 
^  shall  finde  themselves  enoroidy  hurt  1^  the  leading  of  th«  salds 
«f  valuations,  to  pursue  for  rectifying  of  the  same,  before  the  com* 
"  missioners  appointed  by  his  Majestie  and  estates  for  that  etPsd  t 
**  And  also*  his  Majestie,' wiltfa  consent  of  the  thi^'efttates,  fiodeaand 
•«  dechurea,  that  the  price  of  all  teinds  which  inay  be  sold  and  amia^ 
*<  iled,  consisting  either  in  money,  victual,  or  other  bodies 'of  gopds, 
<•  b  |md  shall  be  ruled  and  estiinftte  accordhig  to'  nine  yeares  pur- 
**  chase ;  the  prices  of  vietnal  a^d  other  boctles  of  goods  whefeof  the 
**  tdnd  consists  being  redact^  in  money,  according  to  the  worth 
*■  and  price  of  victual  and  goods  in  each  part  of  thie  ceunttfey  fo  tb« 
*•  which  the  same  Is,  and  shall  be  prized  and  estteoate  by  his  Mi^Jestie'b 
^  commissioners  already  appointed;  or  to  be' appointed,  to  that  ef* 
i»fecu" 

V  Act  1690,  c.  S3. 
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elate  of  the  act,  are-  declared  to  beloag  to  the 
patrons  of  the  parish,  under  the  buriden  of  the 
minister's:  stipendSf  tacks,  and  pronations  al- 
ready granted  oi  the  said  teinds,  &c.  These  the 
patnms  are  bound  to  sell  at  six  instead  of  nine 
years  purchase, .  as  in.  the  case  of  erected  teindsi 
The  extent  of  this  grant,  however,  not  being  very 
apparent^  a  subsequent  act  was  passed,.'  ei(ten4* 
ing  it  expressly  to  all  parsonages  and  btber  be« 

nefices  without  exception. 

\ 

The  second  and  third  submissions  related  to 
the  tithes  payable  by  the  bishops  and  clergy,  of 
which  they  were  not  then  in.  possession,  and  to 
those  which  had  been  granted  to  the  burghs 

for  sustentation  to  the  ministry,  coUedges,. 

schools,  and  hospitals."  The  decree-arbitral 
on  these  found,  that  both  descriptions  might  be 
valued  in  the  same  manner  as  other  teinds,  ex* 
cepting  that  in  valuing  the  first  there'  should  be 
no  diminution  in  theur  old  rentals,  either  in 
quantity  or  quality. 

In  order  to  carry  into  execution  the  arrange- 
ments which  had  been  completed  by  the  de^^ 
crees-arbitral^  and  vario^8  relative  acts  of  Pus 
liament  just  narrated,  it  became  necjestary  to 
grant  a '.  hew  conmussioo»  conferriiig  gtteter 
powers  on  the  CSomonssioners  than  ha4  been 
conferred  on  any  of  their  predecetsom^  aod  con- 
veying more  definite  instructbns  as  to  the  exe* 

*  Act  1693,  c  25. 
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cdtioB  of  those  pow^n.  The  conumMoti  1«87^ 
which  had  been  iMUed  uoder  the  gremt  Mtl| 
does  not,  as  akeady  miiitioiied,  aeeiii  to  haYe 
gtven  the  desired  satisfteUon/  Tte  ycucecdfaigs 
iHlder  it»  howevert  had  evinced  what  imighi  ibe 
acooin|>lished  under  a  more  exteikled '  comsiis* 
mmxi  a0d,  therefore.  It  was  resolved  to  dufaun 
the  mterposiUoa  of  Parliament.  :  Accordtni^yy 
after  the  different  acts  in  our  «tatttte4xN>lc»  ra* 
tifying  the  decrees-arbitral,  we  hai^  a  Ptalia* 
mentary  commission  to  new  Commissioners^ 
conferring  ample  powers  and:  Terj  definite  in- 
Vtructioils  as  to  their  datie&'  Jt  empowers  the 
CSptnmissioliers  to  prosecute  and  follow  Anth  Ite 
TUluatioB  of  all  temds  yet  vnvldued;  toreoeftre 
the  reports  of  the  sub-commissicmen,  and  to  up- 
prove  of  them  or  not  as  they  should  see  cause'; 
and  to  rectify  all  valuations  led  to  the  **  enofme 
^  pr^dice''  of  the  titulars,  and  to  the  detri'^ 
meat  of  the  kirk  and  prejudice  of  the  nonister, 
or  of  bis  Majesty's  annuity.  And  for  the  better 
expediting  the  said  valuations^  the  Commission- 
ers are  empowered  to  appoint  committees  gC 
their  own  number,  or  sub-commissioners,  not 
being  of  theiir  own  number,  within  any  parish  or 
presbytery  trfthe  county:  <<  and,  generally,  wiUi 
^  power  to  them  to  set  down  whatsoever  other 
^  order  or  course  which  shall  be  thought  fit  and 
^f  expedi^it  for  dispatch  of  the  saids  valuations, 
*^  rectifying  thereof,  or  finall  dosing  of  the 
^same/' 

'  Act  1$33»  c  1S« 
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The  Ooiamissioners  are  farther  jempowened, 
nSber  the.  dosiiig  and  allowance  of  the  valua- 
tions, to  modify  .stipends  to  the  ministers ;  to  dt» 
vide  or  unite  parishes,  ^*  and  to  ratifie  and  at- 
*^  low,  after  tryal  and  consideration,  such  union 
*<  or  dismembring  of  parochines  as  hath  been 
^  formerly,  made  by  vertue  of  the  former  com- 
^^ missions;  and  sicklike,  with  power  to  them 
*f  to.  appoint  and  provide  for  such  other  pious 
^4nes  in  each:  parochin  as  the  estate  therecrf* 
V'  may  bear.** 


. .  That  the  commission  aaight  be  as  ccmiplete  as 
poBsible^  the  Commissioners  were  still  farther 
^npowered  **  to .  take  otrder  that  every  heritor 
''  and  liferenter  of  lands  shall  have  the  leading 
*^  of.  their  own  tein^,  parsonage  and  vicarage 
^  thereof,  they  paying  the  price  contuned  in  the 
'^  act  above  specified."'    And  generallie,  with 

•  • 

•  Act  1633t  c  17.  Vide  ntfra^  p.  406.  «<  And  to  that  «8ect, 
**  with  power  to  the  said  commissioners  to  set  downe  the  prices 
**  of  sellable  telnds',  according  to  the  worth  there  of,  in  eack 
«  part^of  the  coantrejr»  wheie  the  same  grow  and  are  bred:  and 
<*  also,  with  power  to  them  to  set  downe  such  good  and  ample 
«  securities  as  may  stand  by  law»  both' lor'  the  buyers  of  teinds* 
«<  ti»  the  ^ffeet  the  Utoiars  naay  b6-  IWly  detioded  In  their  ftvirani; 
«  aad  alsoy  for  aecuritle  to  the  titulars  and  seUeraof  the  price  due  to 
*•  be  payed  to  them  for  the  said  teind  s  and  also,  to  set  downe  tlie 
**  seeoritle  In  ihvour  of  the  titulars  and  of  the  ministers,  so  farre  as 
^  eanoeniea  the  malnteilanee  aastgned  u  th«n,  for  good,  thankfW, 
<*  and  timoas  payment  of  the  rate  of  ieifid,  where  the  same  are  not, 
**  or  cannot  be  sold ;  and  sicklike,  with  power  to  the  saids  oommls- 
*^  sloners  to  diseQase  and  dettmrine  all  ^catioos  ilrhidi  may  arise 
«*  betwixt  the  titulars  and  heritors  anent  the  price  of  teinda»  aeoord- 
<*  ing  to  the  nature  and  quaKtie  of  the  righta  to  be  sold,  whether  the 
«  same  be  heritable  or  temporal,  and  to  proportionate  the  price  ac^ 
^  cordingly  ;  and  alsoy  to  divide  the  price  of  teinda  betwixt  iieriton 

<*  and 
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'*  power  to  the  saids  Commissionera  to  decide 
*^  and  determine  in  all  other  points  which  mcjr 
<'  concerne  the  leading  and  drawing  of  teinds, 
^<  the  selling  and  buying  of  the  same,  <ir  pay- 
"  ment  of  the  rate  thereof.** 

This  commission  was  to  endure  till  the  last 
day  of  December  16d5»  and  thereafter  until  ex- 
pressly discharged  by  his  M^'esty's  warrant 
or  letter  to  that  efiect.  It  was  renewed  front 
time  to  time  by  successive  acts  of  Parliament^ 
in  almost  the  same  strain/  until  at  last*  in  1 707*^ 
the  whole  powers  conferred  by-  those  wreral 
acts  were  vested  in  the  Lords  of  Council  and. 
Session^  as  an  established  and  fixed  judicature^ 

«•  and  iHerentersthefseof  f  and  betwixt  titulan,  taekiiii«i«  and  otben 
**  who  have  aevstal^  and  distinct  rights  to  the  aaida  teinds  ^ItiMf^ 
•<  according  to  the  qualitie  of  their  rights ;  and  also,  with  power  to 
^  them  to  cause  the  titulars  who  sell  their  saids  teinds*  tb  ezhftlt 
**  their  rights  and  titles,  tp  the  effect  that  they  nay  be  lawfully  dc- 
**  Duded  thereof  in  favour  of  tlie  saids  heritors  and  liferentcrs  u* 
**  tpective,  without  prejudice  alwayes  to  his  Majestie's  annuitie»  to 
**  bee  paid  forth  of  the  said  teinds  by  the  saids  titulars  of  telnds,  or. 
**  heritores,  or  Uferenters  of  lands,  according  to  the  tenor  of  yie  said 
•♦  act  of  annuitie." 

•  Acts  1641,  c.  30;  1644,  c  23 1  1647,  c  3S ;  1649,  c.  48|  1661. 
c.  61s  1663,  c.  1^;  1672,  c  U;  16S6,  c.  28;  1686,  c  22;  1680^ 
c  30  ;  1693,  c  23.  Of  these  the  oomixussions  gianted  in  1641» 
and  downwards  to  the  Resunmtion,  were  all  rescinded  in  1661*' 
But  all  valuations,  acts,  sentences,  and  decrees  concluded  under  tlioae' 
commissions,  were  declared  to  be  valid  and  eiftctual,  excepting  in  a^ 
far  as  they  might  be  found  to  have  been  unjust  oi  exorbitant;  the 
determination  of  which  was  referred  to  the  cooonissloners  nomi** 
Dated  in  1661.  The  ^t  in  1693,  too,  contains  some  new  regnla** 
tions  as  to  the  processes  of  sale  of  teinds,  and  allocation  of  mini- 
sters stipends,  which  will  be  noticed  when  treating  pf  th^ie  ac* 
tions. 

*•  Act  1707,  c  9. 
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and  have  continued  with  them  until  very  lately 
quite  unaltered. 

The  first  act  which  made  any  alteration  on 
the  powers  of  the  Court,  was  passed  in  the  48th 
year  of  the  present  reign,  **  for  defining  and  re- 
^  gillating  the  powm^  of  the  Commission  of 
^<  Teinds  in  augmenting  and  modifying  the  sti-» 
*'  pends  of  the  clei^  of  Scotland/'  "^  The  object 
/)f  this  act  was,  1^/,  To  limit  the  firequency  of 
applications  by  ministers  for  augmentations  or 
mbdifications  of  their  stipends :  2<%,  To  make 
it  imperative  on  the  heritors,  when  the  whole  or 
any  part  of  the  stipend  was  modified  in  victuaV 
to  pay  the  ^ame  in  moneys  converting  at  the 
highest  rate  of  fiar  prices  for  the  county ;  and, 
3(%,  To  introduce  some  new  powers  and  regu- 
lations regarding  the  conduct  of  processes  be- 
fore the  Courts  These  particulars,  however, 
more  regularly  fall  under  a  subsequent  division 
of  the  subject. 

In*  the  £Oth  year  of  the  king  was  passed 
<^  an  act  for  augmenting  parochial  stipends  in 
^  certain  cases  in  Scotland.''  ^  This  act,  after 
narrating,  that  **  in  many  parishes  in  ^Scotland, 
'<  where  the  stipends  of  the  parochial  ministers 
^^  are  payable  out  of  the  teinds  or  tithes,  in  con- 
^*  sequence  of  the  depreciation  of  the  value  of 
**  money,  the  stipends  of  such  parochial  minis- 
f*  ters  have  become  inftdequate  to  their  suppcMf^t 

•  Act  48  Geo,  III,  c.  138.  • 

'  Act  50  Geo.  Ill,  c  Si. 
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<<  ubd  maintenance ;  anfl  on  accomit  of  the  Tm- 
**  luations  of  teinds  which  have  taken  place^  no 
^  funds  exist  out  of  which  future  augmenta- 
^  tions  of  such  stipends  can  be  granted ;  **  and 
that  ^  in  several  parishes  where  the  stipends  of 
^  the  parochial  ministers  are  payable  ou^  of 
^  funds  and  revenues  separate  and  distinct  irom 
**  the  teinds,  such  stipends  have  also  become  in- 
**  adequate  to  the  support  and  maintenance  of 
^  the  ministers  thereof,  and  no  funds  exist  out 
*^  of  which  such  stipends  can  be  augmented  f 
and  tiiat  '*  it  is  expedient  that  means  should  be 
^provided  for  augmenting  the  stipends  ofeadi 
^  of  such  ministers  as  aforesaid,  tor  a  yearly  a^ 
nhount  or  value  of  IMl.  sterling;  and  it.ap^ 
pears  that  an   annual  sum    not  exceed!^ 
lO,00Ol.  sterling  will  be  suffident  to  carry 
these  purposes  into  effect,**— enacts  that  there 
^  shall  in  every  year  be  set  apart  and  appropri- 
ated in  the  hands  of  his  Majesty's  receiver 
general  and  paymaster  in  Scotland,  out  of 
the  publick  revenues,  and  money  received  and 
^  collected  by  him,  an  annual  sum  not  exceed- 
^  ing  in  the  whole  the  sum  of  10,0001.  of  law- 
^  ful  money  of  Great  Britain,  to  answer  the 
^<  purposes  of  this  act,  to  be  applied  in  ntanner 
•*  herein-after  mentioned."  • 

For  carrying  this  act  into  effect,  the  clerks  to 
the  different  presbyteries  within  Scotland  are 
appointed  to  make  up  particular  accounts  of 

•  Act  50  Geo.  JII9  c.  6i,  §  1. 
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the  d^efent  parishes  within  eadi  presbytery* 
the  stipends  of  which  do  not  extend  to  tlie 
yearly  value  of  150L,  and  which  cannot  be  aug* 
mented  to  that  extent ;  and  to.  transmit  such 
accounts  to  the  Teind  derk* . 

These  accounts  the  Court  shall  then  take  into 
consideration ;  and  a  list  or  schedule  sbuU  be 
made  up  under  their  directions*  of  such  stipends 
as  do  not  amount  to  1501.  yearly,  and  the  sums 
necessary  to  augment  them  to  that  amount ;  spe- 
cifying those  cases  in  which  the  teinds  should 
be.  fuUy  exhausted  before  such  augmentation 
should  be  given.  A  copy  of  this  list  was  di-« 
rected  to  be  sent  to^ach  minister  whose  stipend 
shall  have  been  included  in  the  said  accounts,  and 
to  the  clerks  of  the  presbyteries*  And  in  case 
of  any  stipend  which  should  have  been  specified 
in  such  list  being  omitted*  the  minister  of  the 
parish  may  ^ply  to  the  presbytery  of  the 
bounds,  who  shall  thereupon  report  their  opi» 
nicm  to  the  Court :  and  siumld  such  minister 
think  himself  aggrieved  by  the  report^  be  may 
petition  the  Court 

After  an  such  reports  shall  have  been  receiv- 
ed, the  Court  are  appointed  to  proceed  U$  ad^ 
just  the  hstM,  and  to  order  the  same  to  be  re^ 
eofded  in  their  booksu  Tbey  were  then  ap 
poiatedto  tnumast  a  certified  eopy  of  it  t^tlie 
Banns  of  Exdbeqwr*  who  siKNild  tberetq^  iir 

iae  precepts  to  the  ttinsten  fi»r  fksfflsest  of  the 
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necessary  augmentations;  such  augmentations 
to  be  paid  hidC-yearly. 

In  cases  of  death  or  removal,  tiie  Barons  of 
Exchequer,  upon  application  from. the  success- 
pr,  shall  issue  a  precept  in  his  favour:  But 
while  the  charge  is  vacant,  the  augmentation 
shall  be  applied  to  the  fund  for  the  provision 
of  widows  and  children  of  clergymen. 

The  act  contains  several  minor  regulations, 
which  it  is  now  unnecessary  to  notice,  the  act 
having  been  already  generally  carried  into  ef* 

feet. 
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CHAP.IL 

:        .   .     Of  THB  JUBISDICTION  OF  THE  COUBT. 

Feom  the  fest  institution  of  the  Courtof  Teinds, 
its  jurisdiction  has  been  most  ample.  The  first 
^(mimission  in  1617  grants  authority  to  the 
Commissioners  over  the  whole  teinds  within  the 
kingdom ;  and  a  similar  authority  was  conferred 
oi(  all  the  subsequent  Commissioners,  with  the 
kdditional  power  of  reviewing  and  rectifying 
(Where  they  required  rectification)  the  acts  Of 
their  predecessors. 

The  commission  granted  at  the  Union  to  the 
Lords  of  Council  and  Session,  is  very  express 
as  to  the  jurisdiction  of  the  Court,  and  is  that 
by  which  it  is  now  regulated.  It  confers  on 
them  all  the  powers  given  by  the  former  com- 
missions ;  and  particularly,  to  determine  in  va-« 
luations  and  sales,  grant  augmentations  to  mi- 
nisters, and  prorogations  of  tacks  of  teinds ;  and 
with  consent  of  three-fourths  of  the  heritors  of 
the  respective  parishes,  to  disjoin  parishes,  an* 
nex  and  dismember  churches,  and  build  new 
ones.* 


*  Act  1707,  c  9.  This  commission  empowers,  authorizes,  and  ap- 
points '•  the  Lords  of  Council  and  Session  to  judge,  cognosccrand  deter- 
**  mine  in  all  affairs  and  causes  whatsoever,  which,  bj  the  laws  and  acts 
"  of  parliament  of  this  kingdom*  Were  formerly  referred  to,  and  did 
**  pertain  and  belong  to  the  jurisdiction  and  cognizance  of  the  commis- 
**  sions  formerly  appointed  for  that  effect,  as  fully  and  freely  in  all  re- 

••  specis 
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The  jurisdiction  of  this  Courts  before  the 
Union,  was  supreme.  It's  decrees  were  final ; 
and  no  appeal  lay  to  the  Scots  Parliament.  Since 
that  event,  however,  the  practice  has  crept  in  of 
allowing  appeals  to  the  House  of  Peers ;  and 
now  there  is  no  dispute  that,  however  the  right 
may  have  been  acquired,  the  House  of  Peers  are 
entitled  to  review  every  judgment  of  this  Court 
which  is  appealed  to  them.  ^ 

The  Commission  of  Teinds,  however,  has  no 
power  to  put  h,^s  judgments  in  force.  By  tlie 
first  commission,^  it's  decrees  are  declared  tip 

have  the  strength  of  an  act  of  Parliament,  and 
the  Court  of  Session  are  authorized  to  enforce 
them.  The  mode  of  enforcing  them  was  pro- 
bably meant  to  be  by  letters  of  homing ;  for  the 


^*  «pect8  as  the  said  Lords  do  or  may  do  in  other  civil  cauees;  aad 
**  partieularlj,  but  pr^udice  to  the  generality  foresaidt  to  detennine 
«  in  all  valuations  and  sales  of  teinds  $  to  grant  augmentations  of 
•*  minister's  stipends,  prorogations  of  tacks  of  teinda»  to  diqoyn  too 
««  large  parishes,  to  erect  and  build  new  churches*  to  amiez  and  dia* 
**  member  churches  as  they  shall  think  fit«  conform  to  the  rules  laid 
**  down  and  powers  granted  by  the  19th  act  of  the  ParUament  ldS3» 
•^  the  2Sd  and  30th  acts  of  the  Parliament  I69O9  andthe840i  aeeof 
**  the  Parliament  1693,  in  so  far  as  the  same  stands  unrepealed  ;-:-> 
**  the  transporting  of  kirks,  disjoyning  of  too  large  parisbest  or  e» 
•*  rectlng  and  building  of  new  kirks,  being  always  with  the  consent 
«•  of  the  heritors  of  three  parts  of  four  at  least  of  the  valuation  of 
**  the  parish  whereof  the  kirk  is  craved  to  be  transported,  or  the 
**  parish  to  be  disjoyned,  and  new  kirks  to  be  erected  and  built,  the 
<*  minister  in  the  meantime  to  serve  the  cure  in  the  present  kirkr  of 
•*  the  parish. 


•> 


^  See  Judgment  of  House  of  Lords  in  the  case  of  Kirkden,  8th  July 
1784;  Mor.  Diet.  p.  7479. 

«  Act  1617,  c.  3. 
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act  1683^^  after  declaring,  us  before,  that  the  de- 
crees of  this  Court  should  have  the  stretigth  of 
an  act  of  Parliament,  ''  ordaines  the  Lords  of 
**  Session  to  grant  and  durect  letters  of  horning, 
^*  poynding,  and  others  thereupon,  upon  a  simple^ 
charge  of  ten  dayes,  or  otherwise,  as  shall  be 
found  necessary."  These  are  still  the  legal  in* 
ihficB  of  such  letters^ 

At  one  time  a  special  application  to  the  Court 
was  necessary,  before  obtaining  letters  of  horn- 
ing. But  now  it  is  only  necessary  for  the  mi^ 
nister,  holding  a  decree  of  the  Teind  Court,  to 
present  a  bill  through  the  Bill-Chamber,  stating 
the  terms  of  the  decree,  and  craving  a  warrant 
for  letters  of  homing.  The  warrant  is, obtained, 
of  course,  and  letters  of  horning  are  then  issued 
in  the  usual  way.  Upon  the  decease  of  a  mi- 
nister holding  a  decree,  or  letters  of  horning^ 
his  successors  must  proceed  in  the  same  way  as 
if  no  horning  had  been  previously  issued,  by  ob- 
taining a  warrant,  and  then  new  letters.  ^ 

An  accidental  fire,  which  occuired  in  1 700, 
having  destroyed  the  records  of  this  Court,  the 
act  1 707  ^  authorized  the  Court  to  receive  and  re- 
cord such  authentic  extracts  from  the  old  re- 
cords as  should  be  presented  to  them.  These 
are  appointed  to  be  inserted  in  a  particular  re- 

*  C.  19. 

•  A.  S.  22d  June  If  87« 
'  C.  9. 
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gisUr ;  thef  kfe  dec^ter^  to  be  ^ually  aatfcM* 
tic  with  the  principal  wtrtBntd ;  and  tb^  extfaeUr 
to  be  gireta  therefrom,  are  to  bear  the  same  UAttf 
as  extracts  from  the  old  records  neere  wont  to 
do.' 

The  commissioti  Which  first  emitted  B^y 
power  upon  the  Commissioners  for  regnkitill^ 
their  own  proceedings,  was  that  granted  by  act 
16SS,  c.  19.  ^  It  has  been  latt^arty  C6df€tx^  in 
more  express  terms^^  and  has  been  miUtMi 
by  the  Court  in  numeroiis  instances. 

t  thii  atH  oidAltts,  f  <  th9t  fUff  autlieotiek  ettHusts  ttom  Utat  nM 
**  records  be  brought  in,  and  being  pres^ted  to  the  s^d  Lords,  be 
**  recorded  in  k  particular  register,  and  tbat  the  said  extiractiB  in 
•*  brong^t  in,  be  kept  by  the  Lo^dCIetk  ItsgtMlr,  Irind  Ilia  IttpMB, 
**  derkt  to  be  appointed  by  bim  fdr  tbat  effect,  as  their  wanailUi 
**  which  shal}  be  held  and  repute  as  valid  and  authentidc  as  thepthi- 
•*  tipal  wftrraiits  thetnsdved,  if  iht  sattie  ^M0  ftt  'ttttttd  ;  iMd  thit 
**  Lord  Register  aifd  hi*  deputes  aJ«  crdained  to  gjnrc  4  nkw  coftract 
*<  gratit  to  every  person  tbat  shall  give  In  an  old  extract,  immediato* 
*'  ly  upon  delivery  thereof:  and  that  eltriwts  tram  thete  neV  ttediA 
?<  sbaU  make  the  like  faiHl  ih  jwdffAi^Bli  abd  kfat^fHtb  Ilia  feaUd,  $$ 
'*  the  extracts  tt6m  the  old  rasters  of  the  cotanussipa  irete  woA  to 
'*  do  before  the  same  vere  bumt.*^ 

^  *»  And  generally,  with  power  to  them  to  set  down  wliatsoevtv 

^  iHhet  Qt&a  6r  tourte  #hidi  lAidl  be  thda^t  it  iMA  «aj|icdiiftt  &r 

««  aspatch  of  the  salds  Taloaticiii8»  recti^g  tbtreo^  ar  final  flp^tol 

M  of  the  same*" 
■  «fc^ 

<  Act  480ep.  in,  p,  ISjEft  §  16* 
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CHAP.  HE 

0B  TUB  ai^DGEB,  ifSD.  OTUEH  MSmBEttS  OF  THB  COl^AT* 

The  Judges  of  this  Court  since  the  Union, 
liAT^e  bctea  the  same  with  these  of  the  Gotfrt  of 
Ses^ioft^  Othai^ise  theCSowts  are  quite  ttncon-* 
BectecL  Their  juvisdktionft  ace  dis4»iilct ;  each 
liasritd  owBf}Nropar  officers! ;  and  while  the  Court 
of  Sessicm  has  been  lately  divided  iMD  Tivo 
Chambers,  the  CoBamisaionc^s  of  Teitulfi  atill  sift 
in  One  Chamber,  and  act  in  one  body. 

The  Coopt  ia  called  The  Commissjon  for 
Plaotatiarv  oi  Kirks  uidValui^on  of  Teinda. 
And  Nine  of  the  Judges  form  a  quorum,  aa  waa 
fio^meriy  the  caae  ia  the  Cewt  of  Sessiw>  befoce- 
it  wa&  divide4« 

There  k  only  on^  priadpal-  eterk ;  although 
the  office  is  occasionally  held  by  two  nominee* 
jointly.  His  appointment  was  at  one  time  in 
the  Lord  Register :  but  new  ke  kolda  his  com- 
mission from  the  king  adiHtam  axA  culpam.  His 
duty  is  to  attend  the  Court,  and,  under  their 
direction,  to  write  out  the  whole  acts  and  de- 
crees of  the  Court. 

There  is,  besides,  one  depute-clerk  and  an  ex- 
tractor, both  appointed  by  the  principal  clerk, 
and  both  holding  their  commissions  for  life. 

Dd2 
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The  clerk  of  Court  is  keeper  of  the  ordinary 
action-roll  and  rpll  of  augmentations ;  and  the 
Lord  President's  private  clerk  is  ex  officio  keep- 
er of  the  single  bill-roll,  short  roll,  and  a  roll 
for  concluded  causes. 

'  The  macers  of  the  Privy-council  originally 
attended  the  Commissioners  of  Teinds ;  and,  t^ 
the  constitution  of  the  present  commission,  they 
were  ordered  still  to  attend  and  officiate  before 
it.*  Their  number  is  now  reduced  to  two,  and 
their  appointment  is  understood  to  be  in  the 
Judges. 

Until  lately  the  Court  met  every  Wednesday 
immediately  after  the  business  of  the  Court  of 
Session  was  concluded.  Now  it  only  meets 
every  second  Wednesday,  beginning  with  the 
second  Wednesday  after  the  meeting  of  the 
Court  of  Session,  and  continuing  until  it  rise.^ 
And  the  day  is  wholly  devoted  to  Teind  busi- 
ness. 

•  Act  1707,  c.  0; 

*>  Act  48  Geo.  Ill,  c  138,     1 5. 
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CHAP.  I. 

OF  THB  PROCEDURE  BEFORE  THE  CAUSE  COME  INTO 

COURT. 

SECT.  I. 

Of  the  Summonsj  CitatioH  of  the  Deftnder,  and  Execu- 
tion,   ■ 

I 

[EiVERY  acUon  before  the  Commission  of  Teinds 
is  commenced  by  a  summws.  This  writ»  as  in 
the  Court  of  Session,  proceeds  in  the  kipg^s 
name,  passes  under  bis  signet,  and  is  in  the  ge- 
neral case  executed  by  a  messenger  at  arms. 
It  thus  far  differs,  however,  from  a  summons  in 
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the  Court  of  SessioD,  tbat  it  is  signed  by  the 
clerk  of  Court,  and  not  by  a  clerk  to  the  signet ; 
and  that  it  is  issued  blank,  and  may  be  executed 
before  filling  up  the  libeL 

§  1.  Of  the  Pursuer  and  Defender. 

Any  person  having  an  interest  in  the  teinds, 
or  oiiier  matters  ialKng  within  the  Court'«  ju«  • 
risdiction,  may  be  a  pursuer  or  a  defender  before 
it.  It  is  evident,  thereftnre,  tiiat  the  parties  must 
vary  according  to  the  nature  of  the  action  ;  and 
these^  variations  wiH  be  best  pointed  out  when 
treating  of  the  procedure  in  particular  actions. 

It  may  be  remarked  in  general,  however,  that, 
in  the  event  of  a  vacancy  in  the  parish  at  the 
time  of  raising  any  of  these  actions,  the  presby- 
tery must  be  called  as  a  party ;  and  that  where 
his  Majesty  has  an  interest,  the  officers  of  state 
must  be  called  to  attend  to  it. 

%2.  Of  the  Inducigs  and  Diets  of  Compearance. 

In  this  Court  ther^  is  only  one  diet  of  com- 
pearance ;  and  the  inducice  legates  are  in  the  or« 
dinary  case  six  days.  But  if  the  defender  reside 
in  the  islands  of  Orkney  or  Shetland,  he  must 
be  cited  on  a  diet  of  forty  days ;  and  if  he  be 
domiciled  forth  of  the  kingdom,  on  a  diet  of 
sixty  days. 

The  only  exception  is  in  the  case  of  processes 
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OfdUgmmitatiotif  iiiodifiwtu9Qt  ao4  locality,  in 
whkh  tbe  tiUilar,  heriU^,  aod  Uferenter  may  b? 
«it9d  m  a  diet  of  mx  we^,  wiiether  they  re^ 
«ide  in  or  fwtb  of  tbe  kiogdoiVf  and  whether  aay 
d*  them  be  pupUs  or  ii)tfior3.''  The  presbyteryy 
again^  may  be  cited  by  a  letter  from  tbe  pursuert 
provided  such  letter  be  inierted  in  tbe  presby* 
tery  record  one  month  before  the  summons  ia 

«alled  im  Court^ 

§  3.  Cf  the  CiUHiau  and  E:i(€c^ion. 

After  the  summons  has  been  duly  prepare^ 
and  regularly  signeted,  it  must  thcBt  in  the  ge^ 
neral  case,  be  executed  by  a  messenger.  In  pre- 
cisely the  aame  maimer  a9  an  binary  fummons 
before  the  Court  of  Session.  The  messenger 
abp  returns  an  execution  ^  oitation  in  a  9imilar 
manner. 

The  only  exception  to  this  general  rule  was 
introduced  by  a  late  act  of  sederunt.''  This  act 
declares  it  competent  in  summonses  of  augment* 
aticMiy  modification,  and  locality,  to  **  die  the 
'<  titulars  and  tacksmen  of  the  teinds,  heritors, 
'^  and  liferenters,  and  all  others  having  or  pre- 
*<  tending  to  have  interest  in  the  teinds,**  by  giv- 
ing notice  from  the  precentor's  ded:  on  three 
several  8kindays  brfore  the  dismissal  of  the  con- 
gr^;ation  from  the  forenoon  service,  that  the 

•  A.  S.  ^idi  July  ISOf  . 
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minister  has  raised  a  summons  of  augmentatioit 
specifying  the  day  on  which  it  will  be  called  in 
Geurt,  which  must  be  six  weeks^  at  least*  after 
the  date  of  the  first  notice.  The  precentor  gives 
a  certificate  of  these  intimations  having  been 
made  in  presence  of  two  of  the  parishioners^  who 
subscribe  as  witnesses* 

A  notice,  in  like  terms,  must  also  be  affixed  to 
the  most  patent  door  of  the .  church  on  the  day 
of  the  first  notice  from  the  desk,  by  a  messenger 
at  arms  or  constable,  who  returns  a  certificate 
of  his  having  done  so,  subscribed  by  himself  and 
two  witnesses. 

A  similar  notice  must  be  inserted  three  seve- 
ral days  in  the  Edinburgh  Evening  Courant  and 
Edinburgh  Advertiser,  the  first  insertion  being 
not  less  than  six  weeks  before  the  day  of  calling 
the  cause. 

The  mode  of  citation  and  indticice,  above 
mentioned,  shall  be  deemed  sufficient,  although 
one  or  more  of  the  defenders  shall  be  a  pupil  or 
minor,  or  out  of  the  kingdom  at  the  time. 

"  When  it  is  necessary  to  call  the  officers  of 
**  state  for  his  Majesty's  interest,  it  shall  be  done 
'^in  the  manner  that  has  hitherto  been  in  use, 
*^  upon  the  inducice  of  six  weeks."  ^ 

And  it  is  declared  to  be  a  sufficient  intimatiqi| 

«•  A.  S.  Sth  July  1809, 


to  the  moderator  and  derk  of  the  predbytorj, 
that  llie  pursuer  himself  diall  write  to  them»  in 
terms  of  the  17th  section  of  this  statute^*  pro-^ 
▼ided  that  such  letters  be  inserted  in  the  pres* 
bjrteiy  records  one  month  before  the  summons 
is  called  in  Court/ 


SECT.  II. 

'OfeaUing  the  Caut ;  of  Ouigivinga  and  Reiumingi; 

and  of  Inrolmentt* 

§  1*  Of  Callings,  Outgivings,  and  Retumings. 

When  the  inductee  have  expired,  the  pursuer 
ought  to  get  his  summons  called  in  Court. 
^This  is  done  by  the  clerk  on  every  Court-day, 
jnuch  in  the  same  manner  as  is  done  in  the  Court 
of  Session,  and  in  such  wise,  that  the  callings 
^hall  be  over  before  the  Judges  take  their  seats. 

•  48  Geo.  Ill,  0. 138.  JP^ 


'A.  &  5th  July  1809,  which  goes  on,— *«  And  such  certificate  bj  the 
**  precentor  of  the  parish,  and  metfenger  or  constable,  with  the  notices 
.*f  in  the  newspapers  above  mentioned,  execution  of  citation  to  the  olB- 
*'  cers  of  state,  and  certificate  from  the  presbyterj  clerk*  that  the  pur- 
^*  suer  lias  written  to  the  moderator  and  clerk  of  presbytery  in  terms 
**  of  the  statute,  and  tliat  the  letters  are  recorded  in  the  presbytery 
•*  ixwks,  shall  be  held  as  suiBdent  citation  to  all  parties.  When  any 
**  of  the  deUndtn  die  during  the  dependence  oi  the  process,  bis  heir 
••  may  be  caUed  by  a  diligence.  In  the  maooer  and  upon  the  Mticke 
**  hitherto  used ;  but  such  diligence  may  be  executed  either  by  a 
**  messenger  ac  arms  or  a  constable ;  and  when  It  Is  necessary  lo 
««  waken  a  process,  it  must  be  done  by  a  summons  of  wakening,  in 
**  which  all  parties  having  interevt  must  be  called,  in  the  same  man« 
^  per  and  on  the  same  taiaclir  as  In  the  original  procsM.** 
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If  an  action  i$  caUed  in  which  th9  CiHiwar  ha$ 
an  iaterestf  the  clerk  of  Court  mart  give  o^ 
tioe  thereof  to  his  M^Mty'g  soUcitor  for  tHb^ 
that  be  may  aj^war^  if  be  «ee  Qwrne,  in  Mi9Ue£ 
the  Crown*' 

The  outgivings  and  retumings  are  arranged 
in  the  same  manner  as  in  the  Court  of  Session ; 
excepting  that  the  defender  is,  in  every  cas^ 
allowed  fourteen  days  for  seeing  the  {process ; 
and  that  it  is  not  now  the  practice  to  return  d(^ 
fences  along  with  it. 

§  2.  Oflnrolttng  the  Cause. 

Rolls  were  first  introduced  in  this  Court  in 
1707.  By  the  act  of  Queen  Anne,  the  Omrt 
is  appointed  ^  to  call  and  discuss  the  said  causes 
^<  summarily,  conform  to  a  roll  to  be  made  up 
««  and  kept  of  the  samen.*  ^  In  furtherance  of 
this  appointment,  the  clerk  of  Court  was,  by 
act  of  sederunt,  ordered  to  keep  a  book  for  the 
inrolment  of  causes;  from  which  was  to  be  niade 
out  by  him,  and  affixed  on  the  walls  of  the  In*- 
ner  and  Outer  House,  every  Monday  morning, 
two  rolls,  viz.  the  one  of  ordinary  actions,  and 
the  other  of  concluded  causes.'  This  act  of  sede- 
runt continued  to  regulate  the  taking  up  and 
putting  out  of  the  rolls  until  lately ;  when,  part- 

t  A.  S.  Slst  January  1711. 

h  1707,  c.  9. 

*  A.  S.  11th  June  170T. 
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ly  in  consequence  of  the  new  arrangements  of 
the  Court,  but»  more  particularly,  it  is  under- 
stood, for  the  better  distifiction  of  the  different 
situations  in  which  the  causes  in  Court  stand, 
some  alterations  have  been  introduced. 

The  rolls  now  kept  by  the  Teind  clerk,  are, 
one  of  ordinary  actions,  and  imother  of  augment* 
ations.  All  cases  whatever  are  entered  in  the 
fonner,  in  theur  progressive  stages,  when  a  mere 
motion  is  to  be  made ;  in  the  latter,  are  enter* 
ed  processes  of  augmentation  solely,  when  they 
come  to  be  pleaded,  that  is,  when  the  augment- 
ation comes  to  be  awarded.  Both  of  these  rolls 
are  printed,  and  affixed  on  a  board  in  the  Outer 
House,  on  the  Monday  morning  precedii^  the 
Court-day.  Copies  of  them  are  likewise  fur^ 
nished  to  the  members  of  Court,  as  in  the  Court 
of  Session. 

Besides  these,  there  are  kept  by  the  Presi^ 
4ent's  clerk,  as  already  mentioned,^  other  three 
roUs,  viz.  a  roll  of  single  bills,  a  3hort  roll^  or  roll 
for  bills  and  answers,  and  a  roll  of  concluded 
causes ;  which  are  aU  put  out  by  him  on  the  Sa? 
turday  preceding  the  Court-day. 

■^  Sttpra,  p.  420. 
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CHAP.  11. 

t 

GENERAL  RULES  APPLICABLE  TO  THE  PROCEDURE  IK 
EVERY  CAUSE  AFTER  INROLMENT. 

Unlike  the  practice  of  the  Court  of  Session^, 
actions  in  this  Court  are  brought,  in  the  first 
instance,  before  the  whole  Judges,  and  not  be- 
fore an  Ordinary. 

At  one  time  it  was  a  regulation,  that  all  pro- 
curators should  produce  written  mandates  from 
the  parties  for  whom  they  appeared  ;  *  but  this 
practice  is  now  in  disuse. 

The  action  being  called  in  the  course  of  the 
roll,  parties  are  heard  on  the  summons  and  de- 
fences ;  when  the  Court  either  pronounces  judg- 
ment, or,  in  case  there  be  any  thing  which  re- 
quires to  be  expiscated,  reniits'  to  an  Ordinary 
for  that  purpose.  If  a  proof  be  necessary,  the 
Court  allows  a  conjunct  probation  to  the  par- 
ties ;  and  grants  a  commission  and  diligence  for 
citing  witqesses  and  havers.  When  the.  execu- 
tion of  the  first  diligence  is  reported,  the  Court 
will,  on  a  motion  from  the  bar,^rant  another, 
should  it  be  necessary. 

The  diligence  and  commission  is  extracted, 

•  .-■•■■ 

*  Forbes,  c.  9,  §  2. 
S 
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and  the  pmat  led  and  reported^  in  the  same 
manner  as  in  the  Court  of  Session ;  the  report^ 
of  course,  bdng  made  to  the  whole  Judges  by 
whom  the  commission  was  granted.  The 
Court  then  drcumduces  the  term,  maices  avi* 
aandum  with  the  proof,  and  remits  the  cause  to 
an  Ordinary  to  prepare  a  state ;  after  which  the 
procedure  is  the  same  as  in  a  concluded  cause 
in  the  Court  of  Session. 

By  a  late  act  of  parliament,^  all  remits  (torn 
the  Court  to  an  Ordinary  are  appointed  to  be 
made  to  the  Lord  Ordinary  officiating  in  the 

Bill-Chamber. 

1     ■        '       •   ■  *  ■ 

When  a  remit  is  made,  the  cause  is  inrolled 
in  the  Ordinary's  hand-roll,  and  called  at  his 
side-bar,  in  the  same  manner  as  other  cases  de« 
pending  before  him.  The  only  difference  be- 
tween the  subsequent  procedure  is,  that  there 
is  no  Mmitation  either  of  time  for  representing 
against  his  interlocutors,  or  as  to  the  numTier  of 
T^iresentations  which  may  be  giren  in«  The 
reason  is,  that  an  Ordinary's  interlocutor  has 
nor  findi^;  nor  is  it  considered  b§  at  all 
judicating  the  qoestioii,  antil  it  be  approred 
<rf  by  the  Inner  House*  But  this  latitude 
may  be  cirannscribed,  by  iorotling  the  cause 
in  the  roll  of  ofdinary  aetiaim  before  the  Ih' 
ner  House,  and  getting  the  Court  to  af^prot^' 
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of  the  Ordinafj't  interlbcutcir,  which  makei  it 
an  interlocutor  o£  the  Imier  House; 

After  the  cause  has  thus  fimned  the  subject 
matter  of  a  judgment  of  the  Cdort,  ^  the  Lordi 
f^  will  not  receive  anj  more  reclaiming  peti* 
f*  lions  than  mie,  unless  upon  new  documents 
f*  or  matters  of  fact,  and  miffideat  erideneQ 
^^  given  that  the  same  has  recently  come  to  the 
^*  party's  knowledge.*"  *"  And  by  a  later  act  of 
sederunt*  it  has  been  declared  that  the  Ciourt 
f^  wiU  not  receive  any  reclaiming  petition  against 
^*  any  interlocutor  to  be  pronounced  by  the 
**  Court,  unless  the  same  be  giicen  in  to  the 
^^  clerk,  and  printed  copies  thereof  put  into 
^<  their  Liords^ips  boxes,  on  or  before  the  Sa^ 
f^  turday  preceding  the  second  sederunt^day  af* 
'<  ter  the  interlocutor  reclaimed  against  k  pra» 
•^  Bounced.''  * 

• 

AU  other  papers  given  into  Coort^  pelitkni^ 
answers,  mforniations^  &c.  must  be  pat  into-  the 
JLords  boxes,  in  the  same  manner  an  in  the 
Court  of  Session,  on  the  Ttjesday  preceding  the 
day  of  advising,  excepting  petitions  fbr  recoi4» 
ing  decrees  of  former  commissiona,  and  petition 
against  acts  or  decrees  ready  ta  be  extracteik 
which,  when  there  is  no  time  fqr  regular  hoxifl^^ 
may  be  at  once  given  into  Court.  ^ 

•  A.  S.  SIst  January  17S8. 

'  A.  S.  32d  February  1809. 

*  A.  S.  7th  December  1709. 
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Iq  iMmseqiieiice  of  the  altermtiaiis  on  the 
Courts,  it  lias  been  fonod  expedient  for  the  ex^ 
peditioti  of  biisiiiess,  to  aatkorixe  the  Lord  Pre* 
fiident  to  %ign  such  iaterlocotors  pronoonced 
by  this  Court,  as  caniiot  be  writtei»  oat  so  as  to 
be  signed  by  him  at  the  same  sederunt,  **  so  sooA 
^  as  the  same  are  prepared,  and  that  in  presence 
^  of  four  Judges,  as  a  quorum  in  the  Division  of 
^'  the  Court  of  Session  to  which  the  said  Lord 
^^  President  belongs.-'  And  those  interlocu* 
tors  are  declared  to  be  as  valid  and  effectual 
as  if  signed  in  presence  of  a  majority  of  thp 
Court/ 

Originally,  no  summons  of  wakening  was  ne- 
cessary in  actions  depending  before  this  Court. 
But  many  processes  before  former  commission?^ 
not  having  been  moved  in  for  several  years  prior 
to  the  establishment  of  the  present  Court,  an 
act  was  made,  ordering  such  actions  to  be  a- 
wakened  by  summons.^  This  act  would  seem 
to  have  reference  merely  to  the  causes  then  in 
dependence ;  but  practice  has  given  it  a  more 
extensive  interpretation.  And  it  is  now  con- 
sidered necessary  to  execute  a  summons  of  wa* 
kening  in  every  process  in  which  no  step  has 
been  made  for  year  and  day,  as  in  the  Court  of 

3essioOv 

'  A.  8.  22d  February  1S09. 
S  A.  S.  26th  March  ITOT. 
^  A.  S.  5ch  Jul/  1709. 
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When  a  defender  dies  during  the  dependence 
of  an  action*  on  a  motion  made  from  the  bar, 
incident  diligence  will  be  granted  for  citing  his 
heir,  which  has  all  the  effect  of  a  summons  of 
transference  in  the  Court  of  Session.  * 

}  A.  S.  5th.Jul7  1709. 
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CHAP.IIL 

^P  THE  PBOCSDURE  IK  fAftTICULA&  ACTION^. 

SECT.L 

Proc€$8  of  VcAnaJtion  ^f  Teinda. 

XHis  process  was  originally  c(Hnpetent  only 
at  the  instance  of  the  titular,  or  of  the  beritor» 
'Or  Ujfer^ftter  of  tiie  lands  from  which  the  teinds 
iare  payable^ 

The  act  1633»  c.  19,  however,  haviilg  aiu 
thorized  the  Commissioners  only  **  after  clos- 
f^  ing  and  allowanoe  of  the  valuations  of  ilk 
^  kirke  aqd  parocbine,''  to  modify  stipend9 
to  ministers,  it  became  necessary,  in  order  to 
protect  the  interest  of  the  ministers  against  tb^ 
negligence  or  design  of  the  titular  or  heritor,  to 
allow  valuations  to  be  pursued  at  their'  instance. 
Butin  the  subsequent  act  1661,  c.  61,  this  re- 
quisite having  been  left  out,  it  was  n6  longer 
necessary  for  the  ministers  to  pursue  a  valua- 
tion, and  the  practice  consequently  w^^t  into 
disuse.  Ministers,  however>  having  again  ao« 
quired  an  interest  in  this  process,  in  conse- 
quence of  the  act  50  Geo.  III^  c.  84,  the  prac* 
tice  baa  revived,  and  valuations  are  pursued  at 
their  instance  as  formerly. 

The  proper  defenders  jn  the  action  are  the 
titular  and  patron ;  the  heritor  or  liferenter  of 
the  subjects ;  the  tacksman  in  possession  of  the 
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teinds,  and  the  minister  of  the  parish^  learing 
out  the  party  at  whose  suit  it  is  pursued. 

The  action  is  equally  applicable  to  par- 
sonage and  vicarage  teinds/  Where  both  be- 
long to  the  same  titular,  and  have  been  levied 
by  him,  the  practice  has  been  to  include  them 
in  one  cumulo  valuation.**  Where,  on  the  other 
hand,  they  belong  to  different  titulars,  or  havie 
been  levied  separately,  they  must  be  valued. se- 
parately.^ The  conclusioQs  of  the  summons^  of 
course,  therefore,  should  be  made  to.  answer  the 
diffefent  situations  in  which  the  teinds  may  be 
placed. 

For  the  encouragement  of  valuations,  the  par« 
suer  obtains  a  warrant  for  leading  his  own 
teinds  whenever  his  action  is '  pomenced.  Bat 
to  provide  against  the  abuse. of  this  indulgence, 
it  is  ordained  by  the  act  1693,  c.  28,  **  that  any 
<^  warrant,  to  be  granted  hereafter  by  the  com- 
*^  mission  to  heritors,  shall  endure  only  until  a 
V  protestation  for  not  insisting  be  obtained  at 

0 

•  The  act  1633,  e.  17,  declares.  **  that  there  shall  be  bo  teiiid  ■heaves, 
<«  or  other  teinds,  parsonage  or  vioaragef  led  and  dmwn  within  tbe 
**  kingdom  |  but  that  each  heritor  antf  h§et4n^t  of  kukU  ahall  have 
M  the  leading  and  drawing  of  their  own  telhd,  the  aaiqe  bciiy  fini 
«  tmlj  and  lawfully  valued,  and  they  paying  therefor  the  priee  d* 
**  ter  apeciiied,  in'  case  they  be"  iHlling  td'boy  the  tame.'* 

^  Valuation  in  the  pariah  of  Fossaway,  /kh  March  I634t  Ditts 
in  the  parish  of  Paisley,  22d  July  IGSf 

«  The  act  1633,  c.  19,  provides,  «<  that  the  vicarage  of  ilk  kirke 
^  being  a  separate  benefice  and  title  from  the  parsonage  ahall  b^  se^ 
«  verally  valued,  to  the  effect  the  titulars  or  mihistera  aenring  the 
**  cur?,  who  have'right  to  tbe  saids  vicarages^  be  not  fVusUrate  of  th^ 
H  real  worth  of  the  saids  vicarages.  **        ' 

8      '  ■         _ 
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^  the  instance  of  the  defender."  The  method 
of  obtaining  protestation  here  is  different  from 
that  employed  in  the  Court  of  Session.  As 
there  is  no  minute-book  kept,  the  defender  must 
wait  until  the  summons  be  called  in  the  course 
of  the  roll,  when  his  counsel  may  insist  on 
protestation,  if  the  process  be  not  proceeded 
with.  If  the  pursuer  be  inclined  to  proceed, 
the  summons  is  given  out  to  see.  On  it's  being 
returned,  the  action  is  inroUed ;  and  at  the  first 
calling  the  pursuier  piMuces  his  charter  and  sa* 
sine,  or  other  writings,  to  instruct  his  title  to 
pursue,  and  craves  a  time  for  proving  the  rental 
of  the  lands  libelled,  in  stock  and  teind,  parson- 
age or  vicarage,  jointly  or  separately,  under  the 
tisAal  deductions,  and  a  commission  and  diligence 
against  witnesses  and  havers.  This  is  in  gene- 
ral granted,  and  the  defenders  are  allowed  a 
conjunct  probation.^  The  act  and  commission 
is  afterwards  extracted,  and  the  proof  taken  be- 
fore the  commissioner,  in  the  usual  manner. 

The  commission  being  reported  to  the  Court, 
upon  a  motion  of  the  pursuer's  counsel,  the  t^m 
is  circumduced,  avizandum  made  with  the  proof, 
and  the  cause  remitted  to  the  Ordinary  to  pre- 
pare a  state.  His  Lordship  having,  accordingly, 
prepared  the  state,  an  interlocutor  is  pronounced 
by  him,  finding  the  amount  of  the  teind  from  the 
proof  adduced,  and  making  avizandum  with  the 
cause  to  the  Court. 

'  Act  1090b  c  90. 
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It  is  tiieu  inroiled  in  Hyt  Inner  Hoiifie  rdl, 
aad  at  the  calling  the  defender  is  iallowied  to  s<e 
the  st^e,  if  desired 

At  next  calling  the  Court  pronoundes  jjMdg* 
ment.  The  interlocutor  hears,  that  the  Oourt 
hairing  advisod  die  depiositiohs  of  the  witnesses 
cmd  the  prepared  state,  find  and  dedare  the  just 
worth  and  yearly  avail  of  the  parsonage  and  vi* 
earage  teinds  in  eumulo,  or  separately^  as  tbs 
case  may  he,  to  be  then  ud  ip  all  tini^  fionuQg  BO 
mueh,  and  decern  in  the  rahiation  aoeoi 


It  niiay  h^pen  that  no  appearance  is  made  far 
any  of  the  defenders  in  thie  cause.  But  still  the 
procedure  is  not  materiairy  diflOerent  fimn(  that 
just  detailed.  The  purduer  is  idlonred  n  proof 
af  his  rental,  whidi  being  led  and  reported  to 
the  Court,  and  the  scheme  being  prepared  in  the 
usual  form,  decree  is  pronounced  in  terms  tliereof.^ 

In  leading  his  proof  the  pursuer  must,  if  pos- 
^fole,  adduce  sufficient  evidence  of  the  actual 
iralue  of  the  teindfif  themselves,  in  case  they  haya 
heen  drawn  by  him.  He  wilt  not,  if  it  can  he 
aFoided,  be  allowed  to  prove  the -value  of  the 
istock  and  teind.  On  the  other  hand,  where  th^ 
teinds  have  not  been  drawn,  he  must  prove  the 
actual  rent  received  for  the  lands  from  which 
they  are  payable.^    And  where  a'  grassum  ha$ 

*  Lands  iq  the  parish  of  Dunfermline,  Slst  March  1631. 

'  Carrick  v.  College  of  Glafig<m,  ^9^  Qectmber  lS04w    Mor.  Diet. 
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been  paid  by  the  tenant ;  or  whet^  penataH  serv^ 
icea  aie  due  under  the  tease,  these  must  be  giiren 
effEfct  to  in  thetAtMmnJ^  If  tbe  isnds,  cmt  auj 
part  of  them,  be  in  the  natural  possession  of  the ' 
heritor,  proof  is  required  of  what  they  would 
let  at  on  a  lease  of  ordinary  daraiiM. 

Where  the  teinds  have  been  dratrh,  and  are 
to  be  Indued,  of  where  they  are  to  be  ralued  sc^ 
parately,''  of  course  no  subject  is  taken  into  a& 
count  but  what  is  tefakEaUe*  When,  on  the 
other  hand,  the  gross  rent  of  the  lands  liable  to 
pay  teind  is  proved,  it  is  necessary  to  make  de- 
duction for  that  part  which  may  not  be  liable, 
in  order  to  ascertain  the  true  vi^ie  of  the  teind- 
able  subjects.    These  deductions  consist  of,-*-^ 

1.  The  value  of  metals,  minerals,  stones,  clay,  &e/ 
2;  ■  ■■■■ I.  ■  of  supermimerary  houses* 

5,  .  of  mill-rents. 

4. of  orchards  and  gardens. 

6.  ■  ■■■ of  extraordinary  improvements. 

6.     '  of  unusual  prestations  on  the  pdrt 

of  the  landlord. 

The  titular,  when  he  retains  the  property  of 
the  tithes,  remains  liable  in  pajrment  of  the 
king's  annuity ;  ^  and,  of  consequence,  no  deduc- 

S  Sir  John  Maxwell  v.  College  of  Glasgow,  6th  February  1745 ; 
Stik.  vote  Teimls,  Ifm  i» 

*"  It  isinthJatasetiiiitUiededisfticmelaSah  forthfrklDfi**taM 
is  appointed  to  be  made  fVrom  the  value  of  the  teinds*  Act  163S,  c 
17. 

i  Earl  of  Holyroodhouse  «•  Colftge  of  Sdinburgh,  16th  Mardi 
163^. 
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lion  is  made  on  this  account  in  the  yaliiation.  Is 
an  action  of  sale,  however,  deduction  is  made, 
and  the  purchaser  ordained  to  lelieve  the  titular 
in  time  coming. 

I 

Having  obtained  a  decree  of  valuation,  the 
heritors  are  entitled  to  draw  their  tithes  upon 
payment  of  the  proven  valiie.  But  those  pay- 
able to  ministers  in  name  of  stipend  must  be 
paid  either  in  kind  or  in  money,  as  ascertained 
by  use,  or  by  a  decree  in  the  minister's  favour. 

SECT.  11. 

«. 

Process  of  Sak  of  Teinds. 

9 

This  process  is  competent  to  the  whole  heri- 
tors of  the  kingdom,  excepting  as  to  the  follow* 
ing  teinds,.  which  may  be  valued,  but  cannot  be 
sold. — 

1.  Teinds  allocated  to  ministers  for  their  sti- 
.  pends.*^ 

•  ■ 

2.  Teinds  of  lands  which  have  beeasold  or  feued 
,  out  by  the  heritor,  without  disponing  the  teinds, 

or  with  a  reservation  of  them.* 

3.  ^Teiods  which  formerly  belonged  to  bishops, 
and  now  belong  to  the  Crown,  so  long  as  they 
remain  in  that  situation  undisponed."* 

k  Act  1690,  c.  30. 
1  IbicU  169|9»  <^  StS. 
«  Ibid. 
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4.  Teinds  belongiog  to  colleges  and  hospitalS)  or 
mortified  for  pious  uses.*" 

The  defenders  cited  to  this  action  are  the 
titular  or  patron  and  minister  of  the  parish. 

The  summons  having  been  called  in  Courts 
and  appearance  entered  for  the  defenders,  is 
^ven  out  to  see.  When  returned,  the  action  is 
inroUed,  and  the  pursuer  at  the  first  calling  pro- 
duces his  decree  of  valuation,  or  other  satisfac- 
tory evidence  of  the  value  of  his  teinds :  or,  in 
case  he  be  not  in  possession  of  such  evidence, 
his  counsel  obtains  a  diligence  for  recovering  it. 
When  it  is  produced,  the  pursuer's  counsel  states 
the  circumstances  of  the  case  to  the  Court,  and 
craves  decree  .of  sale  at  six  or  at  nine  years  pur- 
chase, according  as  the  teinds  belong  to  a  patron 
or  other  titular.  If  no  opposition  be  made,  or  if 
the  Court  be  satisfied  that  the  opposition  is 
soundless,  decree  is  immediately  pronounced^ 

But  if  the  nature  of  the  defendeifs  jights  be 
disputed,  and  no  satisfactory  evidence  produced 
to  obviate  the  objections,  they  are  Ordained  to 
produce  their  title-deeds,  that  it  may  be  ascer* 
tained  in  what,  character  they  defend,  and  wbe^* 
ther  they  have  a  comj^ete  right  to  the  teinds^ 
independent  of  the  right  as  patron^-^ituIars  be« 
ing  entitled  to  nine  years  purchase,  while  patrons 
are  only  entitled  to  six.  If  there  should  be  se- 
veral persons  pretending  right  to  the  teinds,  e.  g, 

•  Ad  1«M,  c  SSb 
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IteritoiTB  and  liferenters,  titulars^  patrons^  and 
tack3men»  the  sentence  of  the  Court  declares 
the  share  of  the  price  which  each  can  claim.^ 

A^  notic^  at  the  close  of  the  precdding;  see* 
tion^P  the  heritor  obtains  a  deduction  for  the 
kSng's  aimuity  in  the  process  of  sal^  idtheagh 
not  in  the  taluation ;  the  rate  of  which  ii  iia# 
invariably  taken  at  six  per  cenU  on  the  value  ^ 
theteind9. 


SECT.  in. 

Proeeag  of  VeAuation  and  Sabs. 

Whkbb  the  teinds  can  only  be  valued,  it  ia 
obvious  that  this  action  cannot  be  resorted  to; 
In  the  same  way,  where  they  have  been  afaready. 
val«ed»  it  pnty  remains  to  sue  for  a  sak*  In 
case,  however,  qo  valuation  has  been  led»  and  it  b 
competent  to  pursue  a  sale^  both  conclusions  may 
be  coQipreheiided  in  one  summons*  But  the 
proceedioga  in  this  action  are  so  pidpable,  irtMk 
what  has  been  said  in  the  preceding  tfTo  aeo« 
tioos^  that  it  is  ^uite  unnecessary  to  detail  thead 
here.  The  valuation  must,  in  the  first  pimttf 
be  ascertained  in  the  usual  way»  and  tfaim  de« 
^ree  of  sale  may  be  pursued. 

•  Svpm,  p.  i09||  Note  '. 
p  AiprOf  ^  438. 
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SECT.  IV. 


Process  of  AppTrnhatien  of  a   Valuation  by  the  SvA* 


cowsnttssiOHtrs, 


Tttft  object  of  this  process  is  to  pfooii!^  the 
ttpprobatioli,  by  the  General  Oommissiot),  of  a 
TidfMitlon  of  tehids  by  the  sob^xminiissieners, 
which  has  not  been  pHrerioasly  approved  of.  It 
is  competent,  at  the  instance  of  the  heritor  or 
liferenter  of  the  lands  out  of  which  the  teinds 
are  payable,  or  of  the  titular  or  patron,  if  he 
have  right  to  the  teinds,  or  their  tacksmen  irf 
possession.  The  parties  to  the  action  are  the 
titular  or  the  patron,  or  their  tacksmen  in  pos« 
session,  the  heritor  and  liferenter  of  the  hmdi^ 
and  the  minister. 

If  the  heritor  or  liferenter  cf  the  lands,  of 
the  teinds  of  which  the  valuation  has  been 
made,  incline  to  pursue  a  sale  of  them,  he  mqr 
either  db  so  by  a  separate  action^  or  be  may 
throw  a  conclusion  to  this  effeet  into  the  snm^ 
mdns  ot  approbation*  ' 

The  summons  being  given  out  to  see,  return^ 
ei,  and  inrdled  in  common  form,  the  pursiier 
produces  his  sub-valuation,  states  the  dncum*-* 
stances  in  which  it  was  made,  and  craves  a  de- 
cree of  approbation  thereof. 

The  ordinary  defences  seem  at  one  period  to 
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have  been^  either,  (1.)  That  the  sub-valuation 
was  cut  off  by  the  negative  prescription ;  or, 
(2.)  That  it  had  been  derelinquished  by  a  con- 
trary use  of  payment.  The  first  of  these  has 
been  several  times  discussed ;  and  it  may  be  held 
as  a  settled  point,  that  prescription  does  not  af- 
fect the  sub- valuation :  "^  so  that  there  only,  re- 
mains now  the  defence  of  derelidion.  This  is 
usually  supported  by  production  of  a  decree  pf 
modification,  in  which  a  higher  rate  of  teindi 
than  in  the  sub-valuation,  is  allocated  on  the 
pursuer,  or  by  receipts  and  discbarges  by  th^ 
minister  for  the  teind-duty,  paid  to  him  to  ac- 
count of  his  stipend.  In  case  these  papers  be 
not  in  the  defenders  possession,  a  diligence  is 
granted,  as  a  matter  of  course,  for  recovering 
them. 

The  diligence  is  executed,  and  the  writings 
recovered  in  the  usual  manner.  The  cause  is 
then  inrolledji  and  the  parties  heard  upon  the 
import  of  those  writings ;  when  the  Court  pro- 
Qouncj^  judgment,  either  approving  of  the  sub- 
yaluatipn,  or  finding  that  it  has  been  derelin- 
quished,  and  on  that  ground  assoilzieing  the 
defender. 


4  Heritors  of  Drymen  v.  Officers  oF  State,  1757;  affirmed  on  ap- 
peal ;  Mor.  Diet  p.  10^675.  Thomson  v,  Officers  of  State,  toxt 
July  1763 ;  Mor.  Diet.  p.  10,687. 
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SECT.  V. 

•  ■  • 

Process  for  proving  the  TenoTm 

It  has  been  already  obsejrved/  that  the  re- 
cords of  the  High  Commission  were,  in  the  year 
1700,  destroyed  by  fire.  To  remedy  the  evi! 
arising  from  this  accident,  the  process  of  prov- 
ing  the  tenor  of  any  decree  which  has  been  lost 
was  introduced/  It  is  competent  to  any  party 
who  can  qualify  an  interest  in  the  decree,  and 
must  be  called  agaihst  all  others  having  interest 
therein  as  defenders. 

* 

The  summons  being  called,  is  usually  given 
out,  with  the  adminicles  founded  on  by  the  pur- 
suer, to  the  defender  to  see.  When  they  are 
returned,  and  the  action  again  called  in  the 
course  of  the  roll,  the  pursuer's  counsel  states^ 
the  grounds  of  it,  and  the  import  of  the  admi- 
nicles libelled  on ;  and  the  defenders  counsel 
states  their  defences.  The  Court  then  pro- 
nounces an  interlocutor,  either  sustaining  the 
adminicles  as  good  grounds  of  action,  and  grant* 
ing  to  the  pursuer  a  proof  of  the  cclsus  amii- 
sionis,  and  tenor  of  the  decree,  with  a  commis- 
sion and  diligence,  if  necessary ;  or  finding  fhem 
to  be  insufficient^  and  dismissing  the  action. 

In  the  ordinary  manner,  a  proof  is  afterwards 

•  Act  170T,  o  f. 
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led  and  reported^  a  state  prepared^  and  avizan- 
dum made  to  the  Court  with  the  whole.  The 
cause  is  then  again  inroUed,  and  the  parties 
heard  upon  the  import  of  the  proof ;  when  the 
Court  pronounces  judgment,  finding  cither  that 
the  casus  amissunus  and  the  tenor  of  the  d^ 
cree  are  proven,  and  decerning  and  declaring  in 
terms  of  the  libel ;  or  that  the  proqf  is  iasnffi* 
denty  and  dismissing  the  action. 


SECT.  VI. 

Process  of  Augmentattany  Modification^  and  LocatUy. 

This  process  is  competent  at  the  instance  of 
the  minister,  or,  in  case  of  a  vacancy  in  the 
church,  of  the  moderator  of  the  presbytery  and 
the  agent  for  the  church  ;  or  it  may  be  brought 
by  the  titular  or  the  patron,  having  r!gh(  ta 
the  teinds.  The  defenders  who  must  be  csBXeA 
in  tlie  action  are,  the  titular  or  patron,  having 
right  to  the  teinds,  their  tacksmen  in  posses- 
sbn,  the  heritors  or  liferenters,  the  minister, 
and  the  moderator  and  clerk  of  the  pr^bjrtery,^ 
leaving  out  the  name,  of  course,  of  the  party 
pursuer. 

It  is  no  longer  necessary,  as  has  been  already 

*  The  moderator  and  clerk  of  the  preaby  te^  were  first  appeinted  to 
be  called  in  processes  of  augmentation  or  inodi6cation  by  the  act  48 
Geo.  Ill*  cap.  138,  §  17  ;  although  it  had  previously  been  custoiBary 
to  call  the  moderator  and  the  agent  for  the  cl^urch  in  the  case  of  a 
vacancy. 


f 
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explamedt^  to  cite  all  the  defenders  in  the  man^ 
ner,  or  upon  the  indueicB  required  in  other  acticms* 

Along^  wkh  his  summons,  the  pursuer  must 
produce,  as  evidence  of  the  citation,  (L)  A 
certificate  by  the  precentor  of  the  parish,  and 
messenger  or  constable,  of  the  several  intimai 
tiote  before  explained : ""  (2.)  The  newspapers  iii 
which  the  notices  appointed  by  the  act,  appeared: 
(&)  The  execution  of  citation  to  the  officers  of 
state,  if  they  be  parties;  and,  (4,)  Certificate 
ft'om  the  presbytery  clerk,  that  the  pursuer  had 
intimated  bis  action,  by  letter  to  the  moderator 
and  clerk ;  and  that  his  letters  had  been  duly 
recorded  in  the  presbytery  books. 

The  heir  of  any  of  the  defenders  who  may 
die  during  the  dependence  may  be  called  by  a 
diligence,  in  the  manner,  and  upon  the  indncias 
formerly  used ;  but  the  diligence  may  be  exe- 
cuted eithor  by  a  messenger  at  arms  or  a  cou- 
stable*  A  summons  of  wakening  may  be  execut* 
ed  i^  the  same  manner  as  the  original  process.^ 

The  object  of  the  augmentatkin  is  to  obtain 
an  increase  of  the  minister's  stipepd ;— by  the 
modi^cation  the  amount  of  the  increased  stipend 
is  ascertained  ;t««iand  the  locality  fixes  the  pro- 
portbn  in  which  the  stipend  is  io  be  paid  by  the 
different  heritors, 

«  Supr^  p.  423. 

^  Ibid. 

;  A.  9^  ^  jQlj  lSe9»    Sitpra,  f.  ^l  9ni  4St. 
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Besides  the  stipend  to  the  minister,  it  ^' has 
been  the  general  practice  to  modifj  anvdditioi^ 
al  sum  for  communion  elements,  which  is  local- 
ied  upon  the  heritors  along  with  the  stipend. 


The  pursuer  of  every  process  of  augment - 
<f  ation  shall,  as  soon  as  the  summons  is  signet- 
^*  ed,  lodge  with  the  clerk  of  Court  a  note,  slat- 
'*  ing  the  amount  of  the  stipend,  distinguishing 
'^  how  much  is^  paid  in  money,  and  how' much 
^:in  victual^,  and *in  what  species  of  victual,  and 
^<  the  measurei  by  which  it  is  paid ;  and  also, 
^  stating  the  amount  of  the  communion  ele- 
^  ments.  The  pursuer  must  also,  at  the  same 
**  time,  produce  a  rental  of  the  parish,  distin* 
•*  guishiug  the  rent  of  each  heritor. 

'  ■  •  4 

'    •  •         •  t  • 

*\As  soon  as  the  summons  is  called  in  Court, 
^  the  pursuer  may  inrol  it ;  and  alL  concerned 
*^  will  be  allowed  to  see  the  summons  and  writ- 
<'  ings  therewith  produced  in  the  cterk's  hands 
<^  for  fourteen  days.  AAer  the  elapse  of  the 
**  time. allo-wed  for  ^seeing,  the.. pursuer  may  a- 
*^  gain  inrol  the  cause,  when  a  proof  will  be  al- 
V:  lowed  of  the  reaital  of  .minors  lands;  andithe 
^  heritors  who  are  major,  will  be  held  as  confesi 
f^.upon  the  rental,  junless  one  or  more  of  them 
^*  shall  take  a  day  to  depone^  in:  which  case  a 
^^  day  shall  be  assigned  to  the.  whole,  heritors 
*^  who  are  majors  to  depone  on  the. rental,  and 
*^  one  act  and  commission  shall  be  extracted  for 
**  the  whole,  upon  which  any  of  the  heritors  or 
<<  their  factors  may  depone,  and  upon  which  a 
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^.  proof  of  the  Tent  of  minors  lands  may  be  led ; 
^  such  act  and  commission  to  be  extracted  at 
*>  ihe  expence  of  the  heritors  deponing ;  but  the 
^'  rental  of  minors  lands  may  be  proved  by  ii 
^^  certificate  thereof,  under  the  hand  of  any  one 
"  of  the  tutors  or  curators  of  such  minor,  or  of 
their  factor,  without  the  necessity  of  extract- 
ing any  act  and  commission. 


../^.Wh^i  the  day  assigned*  for  deponing  and 
f^:proving  shall  have  elapsed,  the  pursuer  may 
"  again  inrol  the  cause^  and  pray  that  the  term 
^^  may  be  circumduced,  and  that  a  remit  shall 
<*  be  made: to  an  Ordinary  to  prepai-e  a  scheme 
f^  of  the  rental,  either  accordmg  to  the  rental 
f ^  which  the  minister  gave  out  alongst  with  his 
f*  summons,  if  there  has  been  no  proof,  or  ac-^ 
^.cording  to  the  proof  which  has  been  led,<  and 
.V.  the  certificates  of  rentals  and  decrees  of  vainat 
f^' tion^producedL" '^ 

.  When  the  scheme  of  the  proven  rental  h 
prepared,  the  canse  is  inroUed  ^before  the  Ok*dl- 
nary,  luid  the  parties  allowed  to  see  the  scheme, 
and  to  object  thereto.  Thereafter  the  Lord 
Ordinary,  upon  advising  the  process  and  scheme; 
with  or  without  objections,  pronounces  an  in« 
terlocutor,  finding  that  the  rent,  stockand  teind, 
of  the  heritors  lands  within  the  parish,  extends 
to  the  respective  sums  contained  in  the  scheme, 
(or  with  such  alterations,  if  any,  as  the  objec* 

s  A.  S.  5th  July  1S09. 
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tioD8  inaj  reader,  neocssmry)^  amounting  tniiH 
to  such  a  sum :  and  that  the  tdindi^  parsonage 
and  Ticarage,  being  a  fifth  partt  under  the  de^ 
ductions  before  menticmed»  amount  to  ^ci  much; 
and  making  avizandum  with  the  vhole  proceed-* 
ings  to  the  JLiords* 

The  process  is  then  inrdledin  the   Inner 
House  augmentation  roll,  and  the  parties  heard 
upon  the  merits ; .  after  which  the  Court  either 
grants  an  augmentation^  or  does  othiprurise  as- 
ciccumstanoes  majr  require. 

Though  the  iocaiity  be  joined  in. the  conclu* 
fiions  of  the  summons^  to  the  augmentation  and 
modification,  yet  the  pursuer  may  extract  his 
decree  of  modification  without  proceeding  to  it. 
In  virtue  of  this  decree,  which  orders  the  sti- 
pend to  be  paid,  in  general  terms,  out  of  the 
teinds,  parsonage  and  vicarage,  of  the  parish, 
the  minister  is  entitled  to  make  his  stipend  ef-; 
factual  against  any  of  the  heritors  to  the  extent 
of  their  teinds,  reserving  to  them  tiieir  relief 
against  the  otJier  lieritors,  in  so  far  as  they 
may  have  paid  bqrond  what  they  were  ^ue.^. 
But  where  the  stipend  has  been  localled,  each 
heritor  is  only  liable  to  the  extent  of  his  own 
proportion/ 

At  the  first  introduction  of  modifications,  the 

'  Stair,  B.  ii,  tit.  8,  §  30.    £rsk.  B.  i|,  Ut  lO,  §  47.    Hutcheaon 
I',  Earl  of  CassiUis,  3d  December  166ii 

?  Ersk.  B.  ii,  UU  10,  §  47. 
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f%ht  to  the  whole  teinds  of  the  parish  wds,  in 
general,  in  the  person  of  the  titular ;  and  it  Was 
understood  that  he  had  the  power  of  Idcallitig 
the  stipend  payable  to  the  miiiister.  After  the 
act  1690 f  c.  29,  which  vested  in  the  patron  all 
the  teinds  of  the  parish  not  heritably  disponed/ 
this  power  was  so  rigidly  enforced  as  frequently 
to  defeat  the  privilege  of  heritors  to  purchase 
their  own  teinds;  for  as  soon  as  an  heritor 
brought  an  action  of  sale  against  the  titular,  bi^ 
Whole  teinds  were  allocated  towards  payinent  ef 
the  minister's  stipend,  after  which  they  could 
not  be  sold.  To  remedy  this  evil,  the  act  1695^ 
c.  2Sf  ordains^  '*  That  after  citatioui  it  shall  not 
^'  be  in  the  power  of  the  foresaid  patrdns,  titu<» 
*'  larSi  or  tacksmen,  to  make  any  allocation  of 
the  pursuer^s  teinds  solely,  but  only  proper* 
tionally  of  his  and  the  other  teinds  within 
the  parish,  and  within  his  right,  excepting  aU 
ways,  that  the  teinds  of  the  lands  belonging 
^  in  property  to  the  said  patron,  titular,  or 
«<  tacksman,  shall  be  free  of  any  part  of  the  said 
*^  allocation,  if  there  be  sufficient  teind  beside." 

Wheii  the  augmentation  and  modification  has 
been  granted,  as  before  explained^  and  the  par^ 
ties  insist  in  following  out  the  remaining  con^ 
elusion,  ^<  the  cause  will  be  remitted  to  an  Or^^ 
dinary  to  prepare  a  locality,  and  to  report; 
The  pursuer  of  the  augmentation  may,  imme^ 
diately  after  such  remit,  inrol  the  cause  before 
the  Lord  Ordinary,  and  crave  his  Lordship  to 
ordain  the  heritors  to  produce  their  rights  to 
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''  their  teindf^  if  4ke]r  any  have;  io  the  kaiida  9^ 
^  the  deiic,  withiii  aitme  to  be  specified  i»  tie 
Y  interlocutor,  set  being  leisr  than  /Arae  «ofi4l« 
^<  from  the  date  thereof ;  with  certificatioo,  that, 
^  after  the  dapee  of  that  timei  a  remit  ahaU  he 
^  made  to  the  clerk  to  prepaie  a.  schema  of  lo« 
^  cality,  either  according  to  the  proven  rwtal, 
^  in  case  no  rights  are  fHroducedt  or  according 
^  to  the  rights  and  interests  which  are  'pro* 
^  diiced  by  the  heritors ;  and  that  this  sdiame, 
^so  preimred,  shall  immediately  be  a{^)foved 
<*  by  the  Lord  Ordinary,  and  afterwai^  by  the 
^'  Court,  as  an  interini  scheme^  according  to 
^  which  the  minister^  stipend  shall  be  paid, 
^<  ay  and  until  a  final  localil^  ^shs^  bO'  settled, 
^  mid  the  miiiister  furnished,  by  the  conniiMNi  a- 
^<  gent,  with  an  extracted  decr0e,at  the  egspeilce 
^^  of  the  heritors,  for  which  he  is.  entitled  to  take 
<<  credit  in  his  account.  .     . 

t 
.   .         .  1       ■■•;■■  I  .         . 

'^  The  Lord  Ordinary  shall,  at  the  sffnti  time, 
**  ordain  the  heritors,  or  their  agents^  to  meet 
^^  for  the  purpose  of  naming  a  person,  to  be  sug- 
^^  gested  to  the  Lord  Ordinary,  as  common  a- 
*^  gent  for  conducting  the  locality.  A  short  no- 
*'  tice  of  this  interlocutor  shall  be  itoserled  in 
**  the  Edinburgh  Evenkig  Gomrant^  tCatadaniaa 
<<  Mercury,  and  Advertiser,  the  expence  thereof 
**  to  be  paid  by  the  common  agent  but  of  the 

general  fund." ' 

A  nunute  of  this  meeting  is  gsneirall;^  made 

•  A.  S;  5th  Jul/  ISOS. 
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up  by  the  person  who  is  appoiiited  commoii 
agent :  and  tfterwardbi,  at  a  calling  of  the  canse^ 
the  Ordinary  approves  of  the  nomlncttion  of  him 
who  appears  to  have  had  the  majority  of  votes. 
Tenoning  accordhig  to  the  amount  of  the  rent* 
als,  and  confirms  his  appointment  as  common 
agent.  ' 

Thereafter  a  remit  is  made  to  the  derk»  to 
prepare  a  scheme  of  locality,  under  the  snperin* 
tendenoe  of  the  common  agents  loealling  dpon 
the  heritors  according  to  the  proven  rental,  Or 
their  rights  and  interests  produced. 

« 

Although  all  tetnds,  with  a  very  few  except 
tions,  are  liable  for  the  minister's  stipend,  yet 
they  are  not  all  liable  in  the  same  degree.  There 
is  an  established  order  to  be  preserved  in  all 
localities,  regulated  by  the  nature  of  the  title, 
or  the  persons  to  whom  in  former  times  the 
teinds  belonged,-— as  follows.-^— 


1.  Teinds  leviable,  by  titulars  out  of  the^lands 
of  others. 

S.  Teinds  which  are  let  by  the  titular  to  a  tacks* 
man,  not  an  heritor* 

8.  Teinds  let  in  tack  by  the  titular  to  to  he« 
ritor.^ 

,  i»  If  the  tdndt  Itt  to  the  heritor  be  merely  those  of  his  own  Imde* 
lie  is  only  liable  in  the  amount  of  the  tack-duty»  lo  long  as  there  irt 
other  (tee  teinds  in  the  perish  not  locaUed  upon*  ConneU  on  Tithes, 
tol.  iiy  p.  tS9»  &c 
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^  Tdndfl  vUdi  kne  iMOi  ■miiiroi  by  tiw 
hetiUMt^  liy  keritaUe  rightib  fraat  tke  titdbr; 
•  flod  tbote  of  the  tilalM^s  ovB  kida. 

Laslfyp  After  all  of  these  aie  exlmietod,  die 
i  tcudt  frhicb  we  mppnpriated  to  |^qm  pur- 
poses are  liable  to  be  aUocated  vpcMi.' 

It  sometUBes  occurs*  that  a  titidar^  mba  has 
abo  ri^t  to  the  pnyer^  of  knds,  feus  out  the 
teads  and  teinds  bjr  the  saoie  charter  «t  s  ca- 
nuUQ  feu-4ttty*  In  this  case  oae-tenth  of  the 
emmido  feu-duty  is  to  be  taken  as  the  aoKNUit  4iC 
the  teind-dnty  therein  indudedt  and  alhwated 
upon  for  the- stipend. 

-  The  case  is  different  fvfhere  the  charter  bean, 
that  the  hinds  have  been  disponed,  ^  ana  deei^ 
^  mis  tMchuis  el  nufiquam  anlea  separatum*'  In 
the  onecosef  the teinds* lud  been  separated  from 
the  stock  before  the  titular  acquired  right  to 
them ;  while,  in  the  other*  the  lands  had  been 
exempted  from  tithes  when  in  the  possession  of 
the  diurchmen,  and  had  been  in  this  situation 
disponed  by  them  before  the  RefonnaticMi. 
Landsl  held  in  this  manner,  therefore,  are  free 
from  tithes,  and  cannot  be  allocated  .i^Mm.  But, 
in  order  to  entitle  the  heritor  to  claim  this  ex* 
emption^  he  must  produce  a  charter  from  a 
churchman,  of  a  prior  date  to  the  act  of  annex- 

*  It  hae  been  decided,  that  bishops  tefndi  are  liable  to  alloeaticm 
before  col f^ge  telnds.  Fac  Coll.  7th  December  1808;  andolse  ef 
i;^c«:t  of  0t«  AndTcwf,  tbert  referrtd  to,  of  126th  Febrterjr  17M 
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ation/ containing  not  only  the  words,  ^  cum  de^ 
^emis  uuduM/"  but  aho  tlie  addition  of  **  et 
^  nunquam  antea  mparatii/*  m  woids  xif  «t^n- 
milar  import/  i 

,  .   \      .  .1  ,11..       -'r 

Glebe  lands  belonging  to  the  parochial  clei^ 
before  the  Reformation^  and  nowrl^eionging'  to 
laymen^  form  the  only  other  exemption  from 
pigment  of  teinds.'  .>   . 


i1    ■       .   \      -        .     .     ,  J      <. 


.  When  the  scheme  of  locality  is  made  \ip  acf- 
cording  to  these  rales,  the  process  tsinrolkd^ 
and  all  the  parties  interested  are  Allowed  to 'see 
and  object  to  it.  In  case  objections  be  made 
by  mj  of  the  heritors,  it  is  tlie  dnty  <ff  the  o6m» 
.mon  agent  to  answer  them  in  name  of  the  otliers^ 
and  to  conduct  anA  •  manage  the  litigation  ari»- 
4ng  out  of  them,  or  -any  'Other- quesdons  of  the 
same  kiiyl  which  may  occoir.  •'  Wheii-the  pleads 
ings  are  closM,  the  Lord  Ordinary  either  repels 
or  sustains  the  •  objections.  >  In  tbe  former  case, 
the  locality  is  approved  of  as  a  matter  of  course; 
but, '  ctherwisei,  a  new  remk  is  made  ^to  the 
clerk,  with  instructions  to  rectify  the  schemO, 
in  terms  of  the  Ordinary^s  interlocutor^      •      :' 

If  the  objections,  bowevw,  be  of  such  a  cha* 
racter  that  they  cannot  be  immediately  disposed 

*  Act  1587,  c.  S9. 

«  ColviUc  p.  Balfomr,  Slat  Kpv^vilKr  K98.    LoctflQr  of  Caraiylie» 
23d  May  ISia    Mor.  Sjnop.  voce  Teinda,  p.  7. 

.  '  DoDSjre,  t7th  Janvfary  1607.    £^rai^9iui^  v.  Mits  Elliot,  ifxh 
Febni|U7  1800L    Cotinell  on  Titbes,  voL  U,  p.  410  et  acq. 
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f£p  OT  if-1li0]r  be  not  imponod  HM^MtlHPJ^  tfK 
Lard  OMsmrj^  or  theCooit,  wiU  mppnm^ 
tke  sdieaie  w  wm  hikim  lairiityr  wkkh  wffl 
hare  all  the  aathoiitj  of  a  final  rae^  witil  !«► 
peneded  bjr  a  rectified  sdieiiie. 

'  Tlie  notified  loc«litybeiBfcoaH^fetcdtP«tm 
are  allcnred  to  see  add  object  lait,  awl  the.^poa- 
eedure  it  conducted  in  the  sadle  nwnntr  as  te- 
fore.  When  the  sdieme  is  finallf  adfustad, 
4be  Lnd  Ordinaiy  pr^noiinces  aa  iatarlocMtort 
appnmng  of  it,  and  nudoag  aviasndnnii  mHn 
the  cause  to  the  CSourt. 


.,%   :*. 


The  process  is  tfaea  fat  to  Afe  Imwr  KUmm 
mU;  and^  aftar  heaiiag  At  parties  ^visa*  vm^ 
the  scheme  of  locaUtj  is  «tlMr  apptofod  oilor 
temiited  back  with  instructioas  to  tha  Otdi- 
Jdaiy.  In  this  case^  the  procedure  tobevgMo  over 
is  simHar  to  that  Just  detailed^  until  irt  last  the 
whole  is  finailf  approved  of  by  tbi  Courts 

Formerif  ^re  was  no  reatMinl  iQiatt  ^Ifae 
applications  c^  niiristers  fer^  augmebtatioils  to 
their  stipends ;  and  frequently  they  had  two  or 
three  actions  in  dependence  at  the  same  time. 
To  remedy  this  an  act  of  partiMMlit  wans  pIM- 
ed  in  I808,<^  by  which  such  ectaoMs  Ml  mw  to 
be  regelated. 

With  regard  to  stipends  whic^  have  been 

r  • 

/ 

•  48  Geo.  Ill,  c.  13S. 


augmeiited  or  modifiecl  prior  to  tke  passing  of 
tiie  acty  it  i&  declared^  that  it  stiall  iiot  be  com-r 
patent  to  augment  orinodii^  apj  «ucb  stipend^^ 
'*  until  tlite  (^xjHration  oljfl^w  years  frpm  aiM) 
^'  after  the  date  of  thq  last  £nal  decreet  irfjao^ 
<<  dificatioa  of  such  stipend.^^:  The  questioo 
having  sinoe  <HH;unred»  .  whether^ , .  th^e  .  second 
augmentatipn  UMiy  be  exe^nit^  ^wit^  the  fifn 
teen  year%  provided  it  b^  net  called,  in  Courts 
until  the  expiration  tl|?Kof»  it  was  decided  that^ 
the  fuU  fifteen  years  must  elapse  before  the  ac* 
turn  be  raised.^ 


1 1 « -_# 


With  regard,  again,  to  stipends  w|iich  have 
been  augmented  or  modified  by  a  decree  4^mr 
the  passing  of  the  act»  it  is  enacted,  .that  90 
sach  stipend  ^<  shaU  be  again  augmented  of*  mo* 
<«  dified,  until  the  expiration  of  iwenl^  yean 
<<  from  and  after  the  date  of  such  decree  of  mo-» 
**  dification  thereof;  nor.adifdl  any  such  stipend 
««  be  augmented  or  modified  at  any  future  pe» 
**  riod,  until  the  expiration  of  twenty  years 
M  from  und  after  the  date  of  the  last  decree  of 
^  modification  thereof  respectively/'  '^ 

From  these  enactments  were  excepte^i^-— 1^/, 
All  prooessea  of  augmentation  and  modification 
which  had  been  called- in;  Court  prior  to  12th 
March  1808,  and  which  should  continue  to  de* 

i  Connell  on  Tithes»  vol.  il,  p.  133» 
k  4S  Geo.  Ill,  c  138,  §  8. 
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pend  before  tlie  CSoart.  These  it  was  deckrw 
ed  competent  for  the  pursuer  either  to  sutpend 
until  fifteen  years  had  elapsed  from  the  last 
preceding  decree  of  modification,  or  to  prose* 
cute  forthwidi  to  a  conclusion ;  but,  in  the  lat- 
ter case,  it  was  declared  competent  ta  the  Court 
either  to  refuse  w  to  grant  tm  angmentatioii  or 
modification;  provided  that  if  thej  did  aug- 
ment or  modify,  such  stipends  should  not  be 
again  augmented  or  modified  until  the  expira- 
tion of  twenty  years  thereafter.^  •  2d^  All  cases* 
wherein  decree  of  modification  had  been  pro- 
ncranced  priw  to  the  passing  of  the  act,  but 
which  were  still  depending  eithtf  upon  petition 
to  the  Oourt,  br  upon  appeal  to  the  House  of 
Lords,  or  were  open  to  such  petitiota  or  appeal."' 
But  it  is  expressly  provided,  ^  that  in  audi 
^  cases  aforesaid,  where  there  shall  be  a  final 
*^  decreet  of  modification,  no  such  'stipend  shall 
^  be  again  iaugmented  or  modified,  until  the  ex* 
^  piration  of  fifteen  years  from  and  after  the 
^  date  of  the  final  decreet  of  modification  there- 
^'  of,  pronounced  by  the  said  Lords  of  CSouncil 
^'and  Session,  as  Commissioners  aforesaid.^  * 
And  it  is  likewise  provided,  that  where  such 
stipend  should,  at  or  after  the  expiration  of  the 
said  fifteen  years,  be  again  augmented  or  modi- 
fied by  a  decree  after  the  pateihg  of  the  said 
{ict,  it  should  not  be  re-augmented  or  modifi« 

1  48  Geo.  Ill,  c.  1S8,  §  a 
^  Ibid.  §4. 
•  Ibid.  §  5. 
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ed  uDli)  tiie  expirfttion  of  twrenty  years  there* 
after.* 


■  f 


;  The  same  set  introduced  another  regulatbn 
regarding  the  kind  of  value  in  wfaich  stipends 
-should  be  paid.  At  one  time  it  seems  to  hare 
been  the  practice  to  modify  them  according  to 
the  manner  in  whkfa  the  rent  was  paid*  But 
latterly  this  rule  was  departed  from ;  and  with- 
out regard  to  the  kind  of  valtte  in  which  the 
rents  were  paid,  the  Court  usually  allocated  the 
stipend  in  Tictual,  computing,  where  the  teind 
was  money,  at  the  medium  of  the  fiar  prices  of 
the  county  for  the  last  seven  years  precedii^ 
the  date  of  the  intciilocutor  of  augmentation. 
This  mode  has  now  received  the  sanction  of  the 
legislature,  in  the  statute  in  question,  and^is 
uniformly  adhered  to  by  the  Court  in  giving 
augmentations.^ 

By  the  same  statute  it  is  provided,  that^  in 

•  48  6ea  in,  e.  139,  S- 6. 
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»  iUd.  §  'S,  which  proiidae,  "  That  every  stipend  whkh  shall 
be  augmeoted. liter  the  pMong  of  this  act,  sliall  be  tt^wUp  mo- 
**  dified  in  grain  or  victual,  even  although  part  or  the  whole 
**  thereof  shall  have  been  previously  modified  in  money,  or  al* 
'*  though  part  or  the  whole  of  the  teinds  shall  be  money  teind* 
'*  unless  it  shall  appear  necessary  on  account  of  the  state  of  the 
**  teinds,  or  on  account  of  the  interest  of  the  benefice,  or  on  account 
'*  of  the  nature  of  the  aftides,  other  than  grain  or  victual,  which 
*f  have  been  in  use  to  be  delivered  in  kind  as  stipend,  that  a  part  of 
**  the  said  stipend  should  be  modified  not  in  grain  or  victual  but  in 
''  money,  or  should  be  modified  in  such  other  articles  as  have  been 
**  in  use  to  be  delivered  in  kind  as  stipend.*' 
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coBirertiDg  the  money  stipend  or  m6nef  teiild 
into  victual^  the  Court  should  be  guided  bj  tiie 
average  of  the  fiar  prices  of  the  eountj;  or 
where  the  parish  was  not  altogether  situated  in 
tke  same  county,  or  no  fiars  were  struck  in  the 
comity,  of  two  or  more  of  the  adjoining  counties 
as  should  be  deemed  most  suitable  in  the  cir- 
cutRstances  of  the  case.^ 

Until  lately,  the  decree  of  modification  aim^ 
ply  ordained  the  victual  to  be  paid  to  the  mU 
nister,  so  that  he  was  entitled  to  demand  de- 
livery of  the  ipga  corpora.  This,  however^  oft- 
en led  to  inconvenience,  and  the  Court  affen^ 
wards  adopted  a  rule,  by  whidi  the  heritoi^ 
wer6  entitled  to  convert  the  victual  into  m<Mi^ 
at  the  selling  prices  of  the  county.  Thift  has 
also  received  the  sanction  of  the  legislature, 
with  an  exception  as  to  the  mode  of  conver- 
sion, and  it  is  now  only  competent  fcnr  the 
Court  to  decree  the  value  of  the  stipend  to  be 
paid  to  the  minister  in  money,  according  to  the 
highest  rate  of  fiar  prices  of  the  county,  (Ht  two 
or  more  adjoining  counties ;  or  to  be  specified  in 
the  decreet,  as  circumstances  may  determine.'' 

After  the  action  has  been  concluded,  and  the 
decree  of  locality  become  final,  it  only  remains 
to  settle  the  common  agent's  account  of  ex- 
pences.    For  this  purpose,  the  cause  is  again 

4  48  Geo.  Ill,  c  138,  §  9  and  la 
'  Ibid.  §  11. 
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iiurdled  before  the  Qrdiiiarfr^  when  the^accouai 
is  lodge4f  wA  givea  out  to  tixt  parties  to  s^i 
and  be  objected  to$  if  necestary*  The  aooMml 
being  returnedi  it  is  usually  remitted  to  thm 
auditor  of  the  Court  to  be  taxed ;  after  which 
it  is  advised*  with  or  without  objectionsb  by  the 
Ordinwy»  who  {KronounMs  an  interlocutor  ap^ 
proving  of  it  aa  taxed»  or  giving  effo^  to  tha 
objections^  as  the  case  may  be,  and  making 
avifsandum  to  the  Court*  by  whom  it  is  finally 
disposed  oC  * 

The  heritors :  bear  no  part  of  the  expencet 
which  have  been.ineurred  in  obtaining  the  aug* 
mentation*  These  are  borne  exclusively  by  the 
minister.  It  is^  only  the  expences .  incurred 
to  the  common  agent  in  loealling  the  aug<e 
mentation  among  themselves,  which  the  heri- 
tors are  liable  in ;  and  these  are  proportioned 
according  to  the  proven  rental  of  the  ^veral 
heritors. 


SECT.VIL 

Ptoceaa  ^f  Proragaium  of  a  Tack. 

Wbkrbvee  the  right  of  the  tacksman  of  the 
teinds  is  affected  by  augmentations  of  modificfu 
tions,  the  Commissioners  have  the  power  to  re<* 
compense  him  by  granting  a  prorc^tion  of  his 
tack.  The  tacksman  himself,  thereforcj  is  al» 
ways  the  imrsuer  in  this  action.    The  defend- 


cfi  aie  the  titsbnr  w  patron,  hmring  rigiit  to 
the  temdi,  and  the  heritan  or  lifSnreiiten,  the 
lands  of  uriiofle  lands  are  otMnpidwnded  under 
the  lease; 

Tlie  action  majr  proceed  <mi  a  sommonsy  or 
the  proroi^tion  may  be  insisted  for  in  the  mo- 
dification and  locality,  where  the  whole  .parties 
ooBcemed  are  already  in  the  fidd.-  As  the  term 
of  prorogation  most,  in  all  cases,  depend  oo  the 
extent  of  the  tacksman's  loss,  the  Comt  nsmiHy 
remits  to  an  accountant  to  inquire  into,  and  re- 
port as  to  this,  and  the  period  for  whieb  tiie 
prorogation  diould  be  granted.  When  his  re-' 
port  is  lodged,  it  is  allowed  to  be  seen  and  ob^ 
jected  to,  and  the  process  afterwards  prooeeds 
in  the  wdinary  manner. 


SECT.  VIIL 
«  Process  ofBeduetion. 

m 

Thb  only  method  of  setting  aside  an  errone* 
ous  decree  of  valuation  or  locality,  after  it  has 
become  final,  is  by  an  action  of  reduction ;  in 
which  the  party  aggrieved  must  call  all  the 
parties  interested  in  the  decree  to  be  reduced, 
or  their  disponees  or  representatives. 

This  action,  so  far  as  it  i^ects  decrees  of  rw^ 
luation,  is  regulated  by  the.  act.  1683»  c«  19^ 
which  declares,  **  that  where  valuations  are  law^ 
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^'  fully  led.  agaimfr:  all  parties  liaving*  inter^sU 
^^  and  allowed  byithe.formar  Gomraissioiien^  acw 
**  cording  to- the  jorder  observed  by  them^  that 
*'  the  same  shall  not  be  drawn  in  queatioi^ 
*^  nor  rectified,  upon  :  pretence  of  enorm  lesion 
'<  at  the  instance  of  the  minister,  not  being  ti« 
<<  tular^  or  at  the  instance  of  his  Majestie's  ad«* 
<'  Tocat,  for  and  in  respect  of  his  Majestie's  «i« 
^<  nuitie,  except  it  be  proved  that  collusion  was 
^  used  betwixt  the  titular  and  heritor,  or  be* 
^twixt  tiie  ppoourator-fiscal  and  the  titulars 
^<  and  heritors ;  which  collusion  is  dedared  to  be 
^  where  the  valuation  is  led,  with  diminutioii 
^^  of  the  third  of  the  just  rent  presently  payed^ 

and  which  diminuttOB  shall  be  proved  by  the 

parties  oathes.'- 


Where  the  action  is  resorted  to  for  setting 
aside  an  erroneous  decree  of  locality,  it  is  most 
commonly  pursued  at  the  instance  of  an  heritor 
upon  whose  lands  a  greater  proportion  of  the 
stipend  has  been  localled  than  they  ought  to 
bear. 

When  the  summons  is  called,  the  pursuer  re^ 
peats  the  grounds  of  his  action,  and  produces 
his  title  to  pursue.  The  defenders  are  after- 
wards heard  upon  the  title ;  and  if  it  be  sus- 
tained, the  Court  assigns  a  day  to  the  defender 
to  satisfy  the  production.  If  they  allow  the 
day  to  expire  without  satisfying  the  production, 
the  pursuer  may  obtain  certification  in  common 
form. 


MS 


Whercs  again,  the  writings  called  for  are  pro- 
diicedt  the  process  is  again  inrolled,  when  the 
Go^rt  makes  aviEandum  with  the  productioD, 
and  remits  to  an  Ordinary  to  hear  parties,  and  to 
report  The  cause  is  thai  put  into  his  Lord- 
ship's hand-roU,  when  the  parties  are  heard  on 
the  mentis  and  generally  amKnnted  to  prepare 
memorials  in  the  case,  with  which  great  aid* 
tandum  is  made  to  the  Court. 
• 

The  action  is  then  inroUed  in  the  Inner  House, 
and  the  parties  heard  viva  voce ;  after  wUch 
the  Court,  upon  advising  the  same,  with  the 
productions  and  memorials,  pronounces  judg* 
ment,  dismissing  the  astion,  or  reducing  the 
^locality,  as  they  may  see  cause. 

In  general,  there  is  a  conclusion  thrown  into 
the  summons,  in  the  event  of  the  reduction 
t^ing  sustained,  for  having  a  new  locality  made 
9ut  upon  correct  principles*  The  same  inter* 
Iqcutor,  thereforCf  which  sets  aside  the  former 
decree,  contains  a  remit  to  the  Ordinary  to 
proceed  with  a  new  locality ;  after  whidi  the 
procedure  is  the  same  as  that  already  explain- 
ed.' 
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sbct;  IX. 

■       ■  -  '•: 

Proce&ses  of  Transportation ;  Disjunciion ;  Arinexdtion^ 

and  Erection, 

The  power  of  unitmg  small  parishes,  and  di- 
viding large  ones ;  of  transporting  churches  al- 
ready erected  to  more  conv^ient  |daces,  and 
of  annexing  and  dismembering  churches,  was, 
as  has  already  been  seen,*  given  to  the  Court  at 
various  times  and  in  different  degrees,  previous- 
ly to  the  Union.     And  it  was  afterwards  con- 
firmed and  renewed  by  the  act  1707,  c.  9,  with 
this  proviso,  that  it  should  not  be  lawful  for 
them  to  transport  churches,  disjoin  parishes,  ol: 
build  or  erect  new  churches,  without  the  con- 
sent of  three-fourths  of  the  heritors,  reckoning 
according  to  their  valued  rents.     The  action 
may  be  brought  at  the  instance  of  these  three* 
fourths,  or  at  the  instance  of  the  patron  or 
presbytery  alone.     The  parties  who  must  be 
called  as  defenders,  are  the  titular,  patron,  he- 
ritors, liferenters,  ministers  of  the-  parishes,  and 
the  presbyteries  within  whose  bounds  the  pa- 
rishes lie ;  leaving  out,  of  course,  the  names  of 
the  party  pursuen 

Though  the  Court  be  restrained  from  disjoin- 
ing parishes,  and  building  and  erecting  new 
churches,  without  the  consent  of  three-fourths 

*  Supra^  p.  396  et  se^. 
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of  tbe  heritors^  they  have,  notwithstanding,  au* 
thcnity  to  annex  or  unite  two  parishes  into  one, 
and  to  judge  of  the  most  commodious  spot  to 
build  the  church  upon.  ^ 

There  is  nothing  peculiar  in  the  procedure  of 
these  actions.  The  cause  is  jirought  into  Court 
in  the  ordinary  manner,  parUes  are  heard  upon 
the  merits,  and  judgment  is  pronounced  by  the 
Court  as  they  may  see  cause. 

^  Enk.  B.  i,  tit.  5,  §  21. 
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CHAP.  IV. 


OP  EXTRACTS. 


There  is  only  one  regulation  with  respect  to 
extracts^  which  has  been  made  by  the  Court* — 
**  that  no  act  or  decree  can  be  extracted,  until 
'^  the  Lords  shall  have  met  another  diet,  after 
**  pronouncing  thereof."  *  As  formerly  remark- 
ed, no  minute-book  is  kept  of  the  proceedings 
of  Court. 

By  the  act  1 707,  c.  9,  before  referred  to,  every 
person  possessed  of  an  extract  prior  to  that  dat^ 
is  entitled  to  have  it  recorded  in .  the  new  re- 
cord kept  for  supplying  the  lost  registers  of  the 
Court,  and  to  obtain  a  new  extract  gratis.^ 
This  is  done  by  petition  to  the  Court,  narrating 
the  statute,  and  praying  for  an  order  on  the 
clerk  to  record  the  old  extract,  and  give  out  a 
new  one ;  which  is  always  granted  as  a  matter 
of  course. 

•  A.  S.  11th  June  1807. 
i>  St^ra,  Note  i^,  p.  ilS. 

THE  END. 
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